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The position on the ground of the discovery

monument upon which was posted the notice, of

location of the Dave Lewis ' Hope Claim, is one



of the important facts to be determined before a

correct decision of this case can be arrived at by

the court.

It is conceded that commencing about the 10th

day of June, 1902, a shaft was sunk on the dis-

puted ground to a depth of some six hundred feet,

by and at the expense of the Tonopah North Star

Tunnel and Development Company. It is also con-

ceded that on the 1st, 2nd, 3rd, 4th and 5th days

of February, 1902, Dave Lewis, one of the original

locators of the Dave Lewis Hope Claim, caused a

cut to be run or excavated on a vein at a point

forty or forty-five feet north of the point at which

the shaft was subsequently sunk by the Tunnel

Comj)any.

The contention of appellants is that regardless

of any testimony offered by plaintiffs at the trial,

the testimony of defendant establishes beyond ques-

tion that the location of the discovery monument

of the Dave Lewis Hope Claim, upon which the

notice of location was posted, was on the top of

the ridge three hundred feet north eight degrees

west from the cut excavated by Dave Lewis. And
appellants contend that the testimony of the defend-

ant offered at the trial shows this to be the loca-

tion of that monument as early as the 9th day of

October, 1901.

Mr. Ish is the locator of the Ivanpah Claim, and



certainly his testimon}' upon the subject shouki

have great weight in determining that fact. At

jjages 212-215 of the transcript, he testifies as fol-

lows :

'^Q. Now go on and tell the court what you
know about the Ivanpah location.

**A. I made the location myself on the lOtli

day of October, 1901. I went to the district

a few days prior to that, a month or such a

matter, became interested, as all miners and
prospectors do, in the development of the lode

there, the ore, and like all the balance of the

people interested there, got interested in the

strike of the ore, where it went to, after it dis-

appeared under the leases going east, and 1

learned from a workman in what is known as

the Dority lease, that there was a cross vein

in the Mizpah cross-cutting the Mizpah. lode;

I secured admission into that lease, and went
dovrn and saw that there was such a vein that

had a strike to the north, I then went on the

hill to ascertain, if possible, what ground could

be obtained, either by location or otherwise, on
the strike of that vein, and in doing so I went
to the end of the Mizpah ground, and examined
from there to the north and ivest. I had been
informed that a claim known as Silver State

had been located a few days prior to that time

directly on the extension of the Mizpah, or

nearly so, and the reason I name this is, that

I did not, knowin'g of the fact, or presuming
it to be a fact, I did not investigate that part

of the territory, but to the west of that and
to the north I looked for such a thing as vacant
ground, and any other claims that might be

in there; and commencing at the northwest
[northeast] corner of the Mizpah, I found



that the ground immediately to the west had
been located, and then following that out I

went upon this ground and discovered a vein

on the Ivanpah ground, where I made the loca-

tion. In looking this ground over I went to

every monument that was on the hill, that

could be seen, commencing at the fiorth end

of the Mizpali—or the east end of the Mizpah,

and going across the ground in a northivesterly

direction, and whatever ground was vacant to

the left of what I thought to be the Silver Star

location. In making this investigation I found
that the ground where the present Ivanpah
location, or where the Ivanpah location was
afterwards made, was, as I thought, vacant.

And I examined all of the monuments that I

could see, of whatever nature or description

was on that ground, and I found in my in-

vestigations, up near the top of Mount Oddie,

I found the location post, discovery post of the

Dave Lewis Hope Claim; I found a monument
probably 20 inches high, possibly two feet and
a half across, or such a matter as that, a

small monument of rock, and in that monu-
ment a small can, a baking powder can or

something of that kind, with a removable top,

and I took out and read the notice. This

notice then claimed, if my recollection serves

me right, five hundred feet northwesterly and
a thousand feet southeasterly, or north-

erly and southerly, if I remember right.

I am not exactly positive of that, more
than it was, I think, northerly or northwest-

erly and southeasterly. Knowing the latitude

that prospectors take to get the directions and
locations of a claim, I sought to the north for

space that would indicate where his lines were,

and I found none. I then went to the south



again, and examined all the ground along on
the line of the Mizpali, or about that point,

which would take it about the required dis-

tance, and I found none there. Tliere were
no side monuments that I could find; and
not knowing further about his ground, I

located the Ivanpah."

From this testimony we see that Mr. Ish had

an intelligent idea of the location of the Mizpah

ground, and its northeast corner; that he also had

an intelligent idea of the situation and location of

the Silver State Claim, which he understood had

been located a few days prior thereto. Keeping

these facts in mind, together with his statement of

the object and purpose for which he was upon the

ground, it is evident that he must have done just

what he says he did, namely, traveled in a north

and northwesterly direction from the northeast cor-

ner of the Mizpah Claim to the top of the ridge.

Traveling this course, and looking for vacant

ground north of the Mizpah and west of the Silver

State, he finds a stake in a mound of rocks, upon

which is the location notice of the Dave Lewis

Hope Claim, dated the 26th day of August, 190L

Traveling in the same direction, he finds another

stake probably two or three hundred feet north

of that one, which he savs is north of the North

Star shaft (p. 236).

Mr. Salsberry, another witness for defendant,

and a large stockholder of the defendant corpora-



tion, was on the ground the same day that Mr.

Ish was first there, to-wit, the 9th day of October,

1901. He approached from the north. He says

at page 324

:

^^I commenced on the north side and went
up on the hog back, that northwest hog back
that lay off of Mount Oddie, and on top of

this hog back I noticed a monument there,

this Dav^e Lewis Hope, together with a stake

in it, perhaps there was a mound around
it of rock two feet high or so, and in this

monument was a notice, a tin can rather, with
the notice in it, and this notice was something
that I could hardly make out, only the date,

it was in such a scrawling manner, it had evi-

dently been located before, this ground had,
and the figure had been erased with the finger,

and the date changed to August 26th, 1901.

Well, I don't know who changed it, but evi-

dently it had been changed, and I looked
around, and didn't see any more monuments;
went clear over the ground, practically down
to the Mizpah * ^ -^ I ^y^s over there
again with Mr. Ramsey; that was in the latter

part of November, we went around to the tun-
nel, went over the top of the mountain again,

and I showed him this notice, and we took it

out and read it, and could not make heads or
tails to it, only the date and the name; it was
Lewis and Carr or Carr and Lewis."

This testimony shows that Mr. Salsberry, start-

ing on the north side of the mountain, traveling

to the summit of the hogs back in a course which

leads him down to the Mizpah ground, also finds



on the summit of that hog's back the notice and

post where we claim it to be.

John McCune was also a witness for defendant,

and one whom Judge Hawley seemed to consider

particularly worthy of belief. He says at pages

304-5-6-7:

'^1 did work for Dave Lewis. I worked a

few shifts up there on a claim called the Dave
Lewis Hope, I believe, Lewis Hope, would not

be positive wiiether thex'e was a ^Dave' at-

tached to it or not. That claim is on the North
Star ground, what they call the North Star
ground now. It lies right on Oddie Mountain. I

•would not he right positive about the date

when I did this work, but if I remember right

it w^as along about the 1st of February, 1902.

It was a crosscut you might say; an open cut.

*^Q. Was it close to the North Star shaft,

the work you did?
"A. Yes, wasn't very far from it sure. I

used powder and steel in doing that work. Got
it from Davis & Lothrop's. Dave Lewis
showed me where to go to work, and he went
on the hill with me.

*^Q. Did Dave Lewis show vou anv monu-
ments or anything up there'?

^^A. Well, he showed me the distances;
showed me what he called the location monu-
ment, and I didn't even look at the notice; he
showed ]ne one, and he says, Hhis is my loca-

tion monument,' and we just stood there, and
he said, 'There is another monument,' so I
didn't pay much attention to the monuments,
to tell the truth, but this location monument
I did.

^'Q. Where was that location monument?
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a A. Well, it was up on the ridge, on the

ridge there, about, I guess, north of where we
done the work.

*^Q. About how far north would vou figure

it?

*^A. It might be a little bit west of north.
^^Q. About how far?
''A. I didn't have any compass for that.
^*Q. How far Avould you guess it to be?
^'A. Well, 1 would guess it probably 300

feet, some place in that neighborhood."

Again at page 311, the same witness says:

^^Q. How many posts did you see, how many
monuments ?

^*A. Well, I will tell you, there Avas monu-
ments all around the hill there, that is, more or

less, and I didn't go around to the monuments.
^'Q. How many did you see that you under-

stood were the Dave Lewis Hope monuments?
^^A. Well, I will tell you, I didn't even

look at Dave Lewis' notice.
*^Q. How many did Dave Lewis tell you

were his that you saw?
^'A. He says, Hhere is my location monu-

ment', and he says, ^I run a thousand feet this

way, and five hundred feet' he says ^ north'.
*'Q. That is a thousand feet south and 500

feet north?
^^A. Yes."

On page 312 he testified as follows:

'^Q. Did he point out to you any other stakes
that he claimed as the Dave Lewis Hope stakes?

**A. He went from this location monument
south, and he says, 'there is my monument up
there'; there was three monuments.



*^Q. How far was that monument from
where you did the work?
"A. Well, I guess it was
^*Q. Eight close there, wasn't it?

''A, No, this was the end monument that
we went toj it didn't take much of a monument
there, just a few rocks piled up ; and he said he
wanted to measure that particularly, and we
measured it; I didn't pay much attention to

it, to tell the truth, but if I remember right it

lapped over onto the company ground, 1 re-

member.
'^Q. That is, it lapped over a little bit onto

the Mizpah?
^^A. Yes; if I remember right, if I didn't

make a mistake in the tape; the wind is blow-
ing up and down hill, and over rocks."

And again at page 318 the same witness emphati-

cally fixes the distance and direction of this dis-

covery monument from the cut he run. This is the

record

:

'^Q. Where was this stake situated that

Dave Lewis took you to as his discovery stake,

where was that situated with reference to this

cut that you run?
^^A. Well, it might be a little west of north,

or it might be almost due north for all I know,
for I didn't have the compass on it.

^'Q. But you would say if not exactly north;
if anything, it was a little west of north?

^^A. Yes, if any thing it was a little west of
north.

^'Q. And about how far off?

^^A. Well, about 300 feet, somewhere in that
neighborhood, I don't just remember.
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This testimony, in the light of the weight which

the trial judge attaches to it, is conclusive that on

the 1st day of February, 1902, the discovery monu-

ment of the Dave Lewis Hope Claim was pointed

out to the witness by Dave Lewis on the top of the

ridge at a point about three hundred feet north,

or a little west of north, of the cut which the wit-

ness on that day commenced to excavate on the

claim for Lewis. Not only did Lewis point out that

monument to the witness, but he caused the witness

to assist him in measuring from that monument

south a thousand feet to where he pointed out to

him what he, Lewis, claimed to be a monument

marking the south end of the Dave Lewis Hope

Claim, which the witness states was upon the ^^ com-

pany" or the Mizpah ground.

Two other witnesses produced by defendant, Mr.

Davis and Mr. Harris, went upon this same ground

at the request of Lewis and in his company. The

effect of their testimony upon the mind of the trial

judge is best evidenced by the following quotation

from his ojoinion:

**It appears from the record that Dave Lewis
before his death made a confident of Mr. Davis,
a merchant in Tonopah; deposited his money
with him, when he had any; traded with him,
and often talked about his property, and of the
Dave Lewis Hope Claim. The books kept at

the store of Davis & Lothrop show the purchase
of the material furnished McCune at the re-

quest of Lewis at the time mentioned. In
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April or May, 1902, having heard much talk

about the Dave Lewis Hope, Davis, in the inter-

est of Lewis, and Mr. Harris, the secretary of

the defendant, made an engagement with Lewis
and met him on the ground with the avowed
purpose of having him show them w^here the

ground was, and what work had been done upon
it, etc. Much of the testimony of these wit-

nesses consisted of statements and declarations

made by Levvis, which will only be considered
as leading up to the facts testified to by the

witnesses. Lewis showed them, among other
things, the cut at the point near the North Star
sliaft, and told them the work was done in Feb-
ruary, 1902. He also pointed out to them the
location monument of the Dave Lewis Hope,
about 300 feet northerly up the hill from the
cut where he claimed he had done some work.
They went to this monument, examined the
ground thoroughly all around the vicinity, and
found nothing to show that any work had
ever been done there" (pp. 49-50).

According to the witness Harris this examina-

tion was made after Porter had enlarged the Lewds

cut to fourteen feet wide, and sunk the shaft in the

bottom thereof (pp. 394-5), which work was done

between April 24 and May 17, 1902. A photograph

(plaintiff's exhibit No. 3, p. 599) was then taken

which shows the discovery monument and all the

stakes of the Dave Lewis Hope on the west slope

of the hill. These were the southeast corner (P),

south center (T), southwest corner (C), east center

side line (Carr), west center side line (L), and dis-

covery monument (C A), (pp. 172, 203, 207) and
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they are shown to be where we clami they are not

later than May 17, 1902. This testimony is indis-

putable, and it also shows the south center of the

Dave Lewis Hope in close proximity with the

east center of the Mizpah (W of C, p. 172),

demonstrating the truth of McCune's testi-

mony that he helped Lewis measure down to

the south end onto the company's ground, where a

stake marking the south end of the claim was sit-

uated.

If this photograph needs corroboration, we have

it from the mouth of defendant 's witness. Dr. Hud-

gens. He testified as foUow^s:

^'Q. Well, you had heard of the Dave Lewis
Hope claim there before that time, hadn't you?

^^A. Yes, sir; I had heard of such a claim.
^'Q. And you knew approximately where

it was located, did you not '?

**A. Well, I knew it was on the west slope

of that hill, or claimed to be. I presume that

is approximately.
*'Q. And you had heard that fact quite

awhile prior to that time?
''A. Yes, sir.

'^Q. And you understood at that time, didn't

you, that it covered ground north and north-

west of the Mizpah on the side of the mountain
there somewhere?

A. Yes." (p. 451.)
a

It also appears in the testimony, without conflict,

that prior to the time this photograph was taken,
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Lothrop and Davis, a firm of which the witness Da-

vis was a member, sued Carr and attached his inter-

est in the Dave Lewis Hope claim. Two notices of

attachment were posted upon the claim, one on a

post situated near the east center of the Mizpah

claim, which post marked the south center of the

Dave Lewis Hope claim, and the other upon a post

on top of the ridge distant one thousand feet nortli

eight degrees west from the south center (pp. 206-7)

.

The fact of this attachment shows that at that time

the location of the Dave Lewis Hope claim must

have been well known to the residents of that com-

munity, and particularly to the witness Davis. That

Lewis and Ish both understood the Dave Lewis

Hope and Ivanpah locations to include practically

the same ground, is evidenced by their respective

deeds. June 28, 1902, Lewis executed a deed, con-

veying all his right, title and interest in the Dave

Lewis Hope to Davis, in the interest of defendant

corporation (pp. 577; 433-4; 404-6). The prop-

erty conveyed is described as ^Hhat certain quartz

or lode claim known and recorded in said district

and county as the Dave Lewis Hope quartz claim.

Said claim lies on the w^est side of Oddie Mountain,

and w^as located by gi'antee ( "?) on the 26th day of

August, 1901, etc." July 15, 1902, Ish executed a

deed, conveying all his right, title and interest in

the Ivanpah to the defendant, Tonopah North Star

Tunnel and Development Company (p. 557). The
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description contained in this deed is as follows:

*^A11 that certain mining claim known and re-

corded as the Ivanpah quartz mining claim, said

claim being situated upon the west slope of Oddie

Mountain about 200 feet below the summit, being

the same located by the grantor on the 10th day of

October, 1901."

In addition to all this is the letter of the presi-

dent of the defendant corporation, written to one of

the plaintiffs on the lOtli day of November, 1902,

in which he says:

^'Dave Lewis located the claim you mention,
but the assessment work was not done. They
let it go, and when Tonopah commenced to look
pretty good Lewis sent two men to do the as-

sessment work, I think some time in Feby.
We have their affidavits to that effect. But
our Ivanpah claim took in all the Dave Lewis
claim, which gave us a prior right to any
amended location, as there was nothing to

amend, as Lewis and Carr never done their as-

sessment work. They let it run out. Lewis
run a bluff in Feby. to do some and that was
the first work that was ever done on the ground
on their a/c." (p. 126.)

This letter shows conclusively that at that time

there was no question in the mind of the president

of the defendant corporation but that the Dave

Lewis Hope and the Ivanpah locations included

practically the same ground.
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We contend that this evidence establishes the

following facts beyond question, and without con-

flict :

1st. That there w^as a notice of location of the

Dave Lewis Hope claim signed by Lewis and Carr

and dated the 26th day of August, 1901, claiming

fifteen hundred feet of a ledge on the mountain,

east of the Butler group of mines in Tonopah Min-

ing District, and extending one thousand feet in a

southeasterly direction and five hundred feet in a

northwesterly direction from the notice.

2nd. That such notice was recorded with both

the proper district and county recorders at the re-

quest of Carr, on the 2nd day of September, 1901;

3rd. That it w^as posted on a stake situate in a

mound of rock on the top of a ridge distant three

hmidred and forty feet north eight degrees w^est

from the present North Star shaft, at latest as

early as October 9, 1901;

4th. That from that date the claim of Lewis and

Carr to be the owners of the Dave Lewis Hoj)e loca-

tion was notorious in the district;

5th. That on the 1st,, 2nd, 3rd, 4th and 5th days

of February, 1902, Lewis caused a cut of the follow-

ing dimensions: four and one-half feet wide, fif-

teen or eighteen feet long, and eight feet deep at

the face, to be excavated, crosscutting the ledge
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at a point forty feet north of the present North Star

shaft

;

6th. That Porter acquired an interest in the

Dave Lewis Hope property about April 24, 1902,

and before the 17th day of May following re-staked

the claim, and expended more than one hundred

dollars in enlarging the Lewis cut and sinking a

shaft eight feet below its floor or bottom, exposing

the vein to a depth of more than twelve feet; and

7th. That on the 17th day of May, 1902, Porter

filed an amended certificate of location of the Dave

Lewis Hope claim with the proper county recorder,

and on the 12th day of June, with the proper dis-

trict recorder (pp. 168-171).

This is the act which we claim perfected the loca-

tion of the Dave Lewis Hope, and constitutes plain-

tiffs the owners of that ground as against defendant

and defendant's grantor; and this must be so, un-

less Ish, between the 9th day of October, 1901, and

the 17th day of May, 1902, perfected a valid loca-

tion upon the premises.

The facts from which the court concluded that

the Ivanpah w^as the prior location, are the follow-

ing:

October 10, 1901, Ish erected a monument upon

the ground, and posted thereon the following notice

of location:
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^^ State of Nevada, Nye County. Know all

men bv these presents: that I, F. M. Ish, have
this ibth day of October, 1901, located 1500

liniar ft. of the Ivanpah lode or vein or de-

posit, together with 300 ft. on each side of the

middle of the vein, 700 ft. running southerly,

and 800 ft. running northerly, from center of

discovery monument situate in Tonopah Mining
District, Nye County, State of Nevada, to-wit,

the south end of this claim joins the north side

line of the Mizpah Mine, and crosses a portion

of the east end of the Lucky Jim, is situate on
the west and northwest slope of the high hill

northeast of the Town of Tonopah, known as

the Odie Peak." (p. 552.)

On the same day he erected monuments at the

northwest and northeast corners of the claim, and

at the east and west side centers, in which he placed

small pieces of board marking the same, and some

time in December following he erected monuments

at the southeast and southwest corners marked in

the same way (pp. 217-19)
;

About the 1st of December, 1901, he caused a cut

to be run on the ground, exposing the vein to a

depth of ten feet (p. 216)

;

On the 8th day of January, 1902, a copy of

this notice of location, was recorded with the dis-

trict recorder at the request of George Coslet (pp.

552-3)
;

On the 8th day of February, 1902, a copy of this

notice of location was recorded with the count}'
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recorder of Nye County at the request of T. F.

Eagan (p. 552) ;

On the 15th day of July, 1902, Ish conveyed

all his right, title and interest in the premises to

defendant Tonopah North Star Tunnel and Devel-

opment Company (p. 557) ;

On the 11th day of August, 1902, the Tonopah

North Star Tunnel and Development Company re-

corded with the county recorder of Nye County

an additional certiJp.cate of location of the Ivanpah

(pp. 538-41).

We contend that these facts fail to show a prior

valid location of the Ivanpah by defendant or its

grantor, for two reasons : First, Ish finding a mon-

ument and the notice of location of the Dave Lewis

Hope, dated August 26, 1901, upon the ground Oc-

tober 9, 1901, his entry thereon and attempt to lo-

cate the same on the 10th was void as between him

or his grantee and the original locators of the

Dave Lewis Hope or their grantees; Second, If

Ish's entry on the 10th day of October, 1901, was

not upon land covered by the Dave Lewis Hope
notice of location, the location of the Ivanpah,

which he then initiated, was not perfected before

Lewis resvmied actual possession of the premises

February 1, 1902, nor before Porter perfected the

Dave Lewis Hope location by restaking the claim
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and recording the amended certificate of location

on the 17th day of May, 1902.

As to the first point. The act of March 16,

1897, as amended March 20, 1901, Sections 208, 209

and 210, Compiled Laws of Nevada, provide as

follows

:

*^ Section 1. Any person, a citizen of the

United States, or one who has declared his

intention to become such, who discovers a vein

or lode, may locate a claim upon such vein or

lode, by defining the boundaries of the claim

in the manner hereinafter described, and by
posting a notice of such location at the point

of discovery, which notice must contain: 1st,

the name of the lode or claim. 2nd, the name
of the locator or locators. 3rd, the date of the

location. 4th, the number of linear feet claimed

in length along the course of the vein each way
from the point of discovery, wdth the width on
each side of the center of the vein, and the

general course of the vein or lode as near as

may be.

^^ Section 2. Before the expiration of ninety

days from the posting of such notice upon the

claim the locator must sink a discovery shaft

upon the claim located to the depth of at least

ten feet from the lowest part of the rim of such
shaft at the surface, or deeper if necessary to

show by such work a lode deposit of mineral in

place. A cut or crbsscut or tunnel which cvits

the lode at a depth of ten feet, or an open cut

along the ledge or lode equivalent in size to a
shaft four feet by six feet by ten feet deep,

is equivalent to a discovery shaft. The locator

must define the boundaries of his claim by
marking a tree or rock in place, or by setting
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a post or stone, one at each corner and one at

the center of each side line. When a post is

used it must be at least four inches square, by
four feet six inches in length, set one foot in

the ground, with a mound of stone or earth four
feet in diameter by two feet in height around
the post. When it is practically impossible on
account of bedrock or precipitous ground to

sink such posts, they may be placed in a pile

of stones; or where the proper placing of such
posts or monuments of stone is impracticable
or dangerous to life and limb, it shall be lawful
to place such post or monument of stone at the

nearest point, properly marked to designate its

right place. Wien a stone is used, not a rock
in place, it must be at least six inches square
and eighteen inches in length, set two-thirds of

its length in the ground, which trees, stakes, or

monuments must be so marked as to designate

the corners of the claim located."

'^Section 3. Within ninety days of the date
of posting the location notice upon the claim,

the locator shall record his claim with the min-
ing district recorder and the county recorder
of the mining district or county in which such
claim is situated, by a location certificate, which
must contain : 1st, the name of the lode or vein

;

2nd, the name of the locator or locators; 3rd,

the date of the location, and such description
of the location of said claim, with reference to

some natural object or permanent monument,
as will identify the claim; 4th, the number of

linear feet claimed in length along the course
of the vein each way from the point of dis-

covery, with a width on each side of the center
of the vein, and the general course of the lode
or vein as near as may be ; 5th, the dimensions
and location of the discovery shaft, or its
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equivalent, sunk upon the claim; 6tli, the loca-

tion and description of each corner, with the

markings thereon. Any record of the location

of a lode mining claim which shall not contain
all the requirements named in this section shall

be void. All records of lode or placer mining
claims, mill sites or tunnel rights, heretofore

made by any recorder of any mining district, or

any county recorder, are hereby declared to be
valid, and to have the same force and effect

as records made in pursuance of the provisions

of this act, and any such record, or a copy
thereof, duly verified by a mining recorder, or

duly certified by a county recorder, shall be
prima facie evidence of the facts therein

stated.
'

'

The Dave Lewis Hope notice being dated August

26, 1901, and being found in place and posted on

the ground October 9, 1901, the locators had at

least ninety days from August 26, to wit, until No-

vember 25, within w^hich to do the preliminary work

required by the statute, establish and mark the

corners of their claim, and record their certificate

of location and any entry upon the ground and

attempt to locate the same prior to that time was

absolutely void and ineffectual for all purposes

necessary to the initiation of a location.

In Belk v. Meagher, 104 U. S. 284, Chief Justice

Wate, writing the opinion of the court, says:

*^The next inquiry is, whether the attempted
location in December became operative on the
1st of January, so as to give Belk the exclusive
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right to the possession and enjoyment of the
claim after that. We think it did not. The
right to the possession comes only from a valid

location. Consequently, if there is no location

there can be no possession under it. Location
does not necessarily follow from possession, but
possession from location. A location is not
made by taking possession alone, but by work-
ing on the ground, recording and doing w^hat-

ever else is required for that purpose by the
acts of Congress and the local laws and regula-

tions. As in this case, all these things were
done when the law did not allow it; they are
as if they had never been done. On the 19th
of December the right to the possession of this

property was just as much withdrawn from the
public domain as the fee is by a valid grant
from the United States under the authority of
law, or the possession by a valid and subsisting

homestead or pre-emption entry. As the United
States could not at the time give Belk the right

to take possession of the property for the pur-
pose of making his location, because there was
an existing outstanding grant of the exclusive
right of possession and enjoyment, it would
seem necessarily to follow that any tortious

entry he might make must be unavailing for
the purposes of a valid location of a claim
under the act of Congress."

In Erhardt v. Boaro, 113 U. S., Justice Field,

writing the opinion of the court, says at page 533:

*^The statute allows the discoverer of a lode
or vein to locate a claim thereon to the extent
of fifteen hundred feet. The written notice
posted on the stake at the point of discovery of
the lode or vein in controversy, designated by
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the locators as 'Hawk Lode', declares that they

claim fifteen hundred feet on the 'lode, vein or

deposit.' It thus informed all persons, subse-

quently seeking to excavate and open the lode

or vein, that the locators claimed the whole

extent along its course which the law permitted

them to take. It is indeed indefinite in not

stating the number of feet claimed on each side

of the discovery point; and must, therefore,

be limited to an equal number on each side, that

is, to seven hundred and fifty feet on the course

of the lode or vein in each direction from that

point. To that extent, as a notice of discovery

and original location, it is sufficient. Greater

particularity of description of a location of a

mining clam on a lode or vein could seldom be

given until subsequent excavations have dis-

closed the course of the latter. These excava-

tions are to be made within sixty days after the

discovery. Then the location must be distinctly

marked on the ground, so that its boundaries
can be readily traced, and, within one month
thereafter, that is, within three months of the

discovery, a certificate of the location must be
filed for record in the county in which the lode

is situated, containing the designation of the

lode, the names of the locators, the date of the

location, the number of feet claimed on each
side of the center of the discovery shaft, the

general course of the lode, and such a descrip-

tion of the claim, by reference to some natural

object or permanent monmnent, as will identify

it with reasonable certaintv. Eev. Stat. Sec.

2324; Gen. Laws of Colorado, Sees. 1813-1814.

But during the intermediate period, from the

discovery of the lode or vein and its excavation,

a general designation of the claim by notice,

posted on a stake placed at the point of dis-
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coveiy, such as was posted by Carroll, stating

the date of the location, the extent of the ground
claimed, the designation of the lode and the

names of the locators, will entitle them to such
possession as will enable them to make the

necessary excavations and prepare the proper
certificate for record.''

This principle is emphatically affirmed by the

Supreme Court of the United States in Del Monte

Mng. Co. V. Last Chance Mng. Co., 171 U. S., page

78, and Clipper Mining Co. v. Ely Mining Co., 194

U. S. 220.

In Omar v. Soper, 18 Pac. 443, 446, the Supreme

Court of Colorado says:

''To hold that the miner, as soon as he dis-

covers a lode, must immediatelv stake the terri-

tory w^hicli he is entitled to claim thereon, in

order to protect it from the invasion and claims

of other persons learning of his find, would be
an unreasonable, if not an impossible, require-

ment. * ^ .^ The object of the statute, in

giving sixty days for sinking the discovery

shaft, was evidently to afford the miner time
to sink his shaft and to ascertain the true

course of his lode, when he would be qualified to

mark its boundaries on the surface. ^ * ^

Such a notice, properly made and posted,

is an appropriation of the territor}^ specified

therein for a period of sixty days. * * *

No one can therefore lawfully ent^r upon the

territory so claimed during the period named,
for the purpose of initiating a claim thereto;

and it necessarily and logically follows, from an
application of the same rules and principles.
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that no one, during this period, can stand out-

side such appropriated territory, and in any

manner initiate a claim thereto, capable of

being rendered valid in the future by the hap-

pening of fortuitous circumstances."

And nothing counter to this principle is decided

by the case of Lavagnino v. Uhlig, 198 U. S. 443,

cited by counsel for appellee. That case decides

only this: If ^'A" make a valid location, and sub-

sequently ^^B" make a location conflicting in sur-

face area with the location of *^A", and ''A" sub-

sequently abandons or forfeits his location, and

thereupon ^'C" relocates the ground abandoned by

^'A", and thereafter ^^B" applies for patent to

his claim,—in an adverse brought by ^^C", ^^C"

cannot defeat ^^B's" right to patent by showing

that *^B's" location was invalid as against ^^A"

when made, but that the abandonment by *'A" of

his location entitles *^B" to a patent to the area in

conflict. This decision expressly recognizes the

principle declared by Belk v. Meagher when con-

fined to the question of priority between ^^A" and

^^B", as is evidenced by this language appearing on

page 456 of the opinion:

^^In text books ^Barringer and Adams, Law
of Mines and Mining of the United States, p.
306; Lindley on Mines, 2nd ed., pp. 650, 651)
statements are found which seemingly indicate
that in the opinion of the writers, on the for-

feiture of a senior mining location, quoad a



26

junior and conflicting location, the area of

conflict becomes in an unqualified sense unoc-

cupied 2nineral lands of the United States with-

out inuring in any way to the benefit of the

junior location. But, in the treatises referred

to, no account is taken of the effect of the ex-

press provisions of Rev. Stat, section 2326.

Moreover, when the cases to which the text

writers referred, as sustaining the statements

made, are examined, it will be seen that they

were decided either before the passage of the

adverse claim statutes of 1872, or concerned
controversies between the senior and junior lo-

cators or depended upon the provisions of

state statutes."

This language shows that there was no thought

in the mind of the court of overruling Belk v.

Meagher and the long line of decisions based

thereon which decide the law applicable to ques-

tions of priority between the prior and junior lo-

cator, which is the question in the case at bar.

It therefore follows that no rights were initiated

by posting the notice of location of the Ivanpah

on the 10th day of October, 1901, as the ground was

not then subject to location, and the subsequent

work and marking of the boundaries by Ish gave

him no right to the premises as against Lewis and

Carr.

As to the second point, that the location of the

Ivanpah was not perfected before Lewis resumed

actual possession of the premises February 1, 1902,
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and Porter perfected the location of the Dave

Lewis Hope by restaking the claim and recording

amended certificate of location May 17, 1902.

The Ivanpah location was not perfected before the

17th day of May, 1902, in two particulars; first,

the boundaries of that claim w^ere not defined in

accordance with Section 2 of the act as amended

March 20, 1901; and second, no location certificate

was recorded with the district and county re-

corders as required by Section 3 of the act.

Our contention is that the acts necessary to a

valid location of a lode claim in Nevada in Octo-

ber, 1901, w^ere: 1. The posting of a location no-

tice upon the vein; 2. The performance of the

preliminary work; 3. The marking of the bounda-

ries; and 4. The recording of the claim.

Counsel will concede the 1st, 2nd and 3rd to be

acts of location, but will raise issue as to the 4th.

AS TO THE MARKING OF THE BOUNDARIES.

Section 2 provides:

^^The locator must define the boundaries of
his claini by marking a tree or rock in place,

or by setting a post or stone, one at each cor-

ner and one at the center of each side line.

When a post is used it must be at least four
inches square, by four feet six inches in length,

set one foot in the ground, with a mound of
stone or earth four feet in diameter by two feet

in height aroimd the post ^ -^ ^ When a
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stone is used, not a rock in place, it must be

at least six inches square and eighteen inches

in length, set two-thirds of its length in the

ground."

The orisfinal section read as follows:
"•ft

At the location point, and at each corner

and angle of the claim, he shall distinctly mark
a tree or rock in place, or shall set a stone,

which shall be at least six inches wide and
eighteen inches long, firmly in a mound or in

the earth, so that at least six inches in height

of said stone shall be plainly visible from all

sides, or shall substantially build a monument
which shall rise at least three feet above the

surface, or shall erect a post at least four
inches square or four inches in diameter, which
must be firmly set in the ground or in a mound
of earth or rock, and must rise at least three

feet above the surface."

Since the legislature by the amendment elimin-

ated ^^or shall substantially build a monument
" which shall rise at least three feet above the sur-

^' face", contained in the original act, it must be

presumed that such marking was thereafter to be

considered as insufficient. The testimony of Ish

(pp. 218-219) shows that the only marking of the

boundaries of the Ivanpah made by him were with

piles of loose rock at the corners and side centers,

in which were placed small pieces of a broken box,

on which the respective corners of the claim were

written.
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^Ye submit that in the light of the amendment

of the section this is not a substantial compliance

with the law.

But if we are mistaken in this, and the court

should hold such marking of the exterior hoimda-

ries sufficient, still the location of the Ivanpah was

never completed because of the failure to record a

certificate of location.

And in arguing this point it is upon the assump-

tion that Ish posted the notice of location, ran the

cut, and marked the boundaries of the Ivanpah,

before the location of the Dave Lewis Hope was

perfected by recordation of the amended certificate

of location on the 17th dav of May, 1902.

This presents squarely to the court the question

as to whether or not a party can haye a yalid loca-

tion of a lode claim in the State of Nevada, as

against intervening rights, without recording a cer-

tificate of his location with the county recorder.

As we have seen, Section 3 of the mining act

provides that

** Within ninety days of the date of posting
the location notice upon the claim, the locator

shall record his claim with the mining district

recorder and the county recorder of the mininjj;

district or county in which such claim is situ-

ated, by a location certificate, which must con-
tain : 1st, the name of the lode or vein ; 2nd, the
name of the locator or locators; 3rd, the date
of the location and such description of the lo-
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cation of said claim, with reference to some
natural object or permanent monument, as will

identify the claim; 4th, the number of linear

feet claimed in length along the course of the

vein each way from the point of discovery,

with a width on each side of the center of the

vein, and the general course of the lode or

vein as near as may be ; 5th, the dimensions and
location of the discovery shaft, or its equiva-

lent, sunk upon the claim ; 6th, the location and
description of each corner, with the mark-
ings thereon. And that any record of the lo-

cation of a lode mining claim which shall not
contain all the requirements named in this sec-

tion shall be void''

And this section provides that a duly certified

copy of such a record shall be prima facie evi-

dence of the facts therein stated.

Our contention is that each of the four acts of

location required b}' the Nevada law is necessary

to the creation of a valid location, and that the

location is not complete until the record is made

as provided in Section 3. A locator may post his

notice and thereafter delay the performance of his

preliminary work, the marking of his boundaries,

or the making of his record, but that he does it

at his peril, and the claim is subject to location by

any person going peaceably upon the ground, after

a failure to do any one of the acts within the time

prescribed. An examination of the text writers

upon the subject, and the decisions of courts, show
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tliis to be so, and that the learned judge below is

in error in holding the contrary.

Lindley on Mines, Section 330, says:

*^The failure to perform any of the given

acts within the time limited by the laws or

local rules, may subject the ground to reloca-

tion; but if the requirements are complied with
prior to the acquisition of any intervening

rights, no one has a right to complain. Of
course, the locator delays at his peril; but if

the appropriation becomes complete before any
one else initiates a right, the antecedent delays

condone and the right becomes perfected. But
unless complete within the time prescribed the

attempted location is of no avail as against

intervening rights, assuming of course that

the subsecjuent entry for the pvirpose of loca-

tion is peaceable and in good faith.''

In Section 390 the same author says:

^'The mere failure to record a notice, cer-

tificate, or declaratorv statement within the

statutor}^ time does not render the location of

the claim invalid where there are no interven-

ing rights before the record is properly made,
if there has been full compliance with the law
in all other respects. This is but the reitera-

tion of a i3rinciple announced in a previous
section, that the failure to comply with any of

the requirements of the law within the time
limited may subject the ground to relocation,

that the locator delays the performance of these

acts at his peril, but if he complies with the
law prior to the acquisition of any right by
any subsequent location, no one has a right
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to complain. The claim may not be relocated

until after the time to record has expired."

In Purdum v. Laddin, 59 Pac. Rep. 153, 154, the

Supreme Court of Montana, in affirming an order

granting a new trial for error of the lower court

in admitting a defective certificate of location in

evidence, says:

^^In granting a new trial the District Court
did not err. Section 3612 of the Political Code
provides that mthin ninety days from the date

of posting upon the claim the location notice re-

quired by Section 3611, there must be filed with
the county clerk a declaratory statement, which
must contain among other things: ^7. The lo-

cation and description of each corner with the

markings thereon'. The statute is mandatory,
and substantial compliance with its provisions

is necessary to perfect a valid location. 'A
location is not made by taking possession alone,

but by working on the ground, recording, and
doing whatever else is required for that pur-
pose by the acts of Congress and the local laws
and regulations'. Belk v. Meagher, 104 U. S.

284. Mining Co. v. Hammer, 6 Mont. 53. That
the legislative assembly had power to enact
Sections 3610 to 3613 of the Political Code is

in this state too firmly established to permit of

serious discussion or doubt; and that the pro-
visions of these sections are mandator}^, reason-

able, and not in conflict mth any act of Con-
gress, seems clearly within the principles an-
nounced or tacitly recognized in (citing a long
line of decisions)."
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In Halm v. James, 73 Pac. Rep. 9G5, the same

court says, with reference to a defective certificate

of location:

**The provisions of these sections of the

statute were construed in Purdum v. Laddin,
23 Mont. 387, 59 Pac. 153, and the conclusion

is there announced that a substantial com-
pliance with them is necessary to perfect a valid

location. While all the other steps prior to the

record of the notice may have been taken, jet,

without the record in substantial compliance
with the statute, the location is of no value.

The court erred, therefore, in admitting the

copy of the notice in evidence, as well as in

directing a verdict for the plaintiff; for the

notice was of no evidentiary value whatever
as tending to establish any right or title to the

ground in controversy in the plaintiff."

In Wright v. Lyons, 77 Pac. Rep. 81, the Su-

preme Court of Oregon, in passing upon the effect

of an insufficient record of the notice or certificate

of location required by the Oregon laws, says:

^'It is plain in the present instance that

Wright and Turner did not mark the bound-
aries of the claim in the manner prescribed, in

that thev omitted to establish the center end
posts or monuments, and, further, that they did
not cause to be attached to the copy of notice

of location delivered to the clerk for record,

an affidavit in proof of the work required to

be done under Section 3977, and none such
was recorded ; these omissions we deem /iital

to the valid initiation of their title. All these
requirements pertain to the location of the
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claim, and unless observed in their substance,

there can be no location. No right or title in

the public domain can be acquired without such
observance. ^The right to possession' says Mr.
Chief Justice Wate in Belk v. Meagher, 104

U. S. 279, * comes only from a valid location.

Consequently, if there is no location, there can
be no possession under it. Location does not

necessarily follow from possession, but posses-

sion from location. A location is not made bv
taking possession alone, but by working on
the ground, recording and doing whatever else

is required for that purpose by the acts of Con-
gress and the local laws and regulations.' Con-
sidering this case with many others, Mr. Lind-
ley, in his valuable work on mines (Vol. 1, Sec.

329), states the principle concisely as follows:

'Substantial compliance with the requirements
of the laws. Federal and State, as well as the

local rules, where they exist and are not re-

pugnant to State or Federal legislation, is

a condition precedent to the completion of a

valid location.' To the same effect see Patter-

son V. Tarbell, 26 Or. 29 (and other cases cited).

As the locators have not complied in substance

with the statutory prerequisites, they did not

acquire a valid right of possession or initiatory

title to the mine, such as will afford their suc-

cessors in interest or the plaintiffs herein a

basis for an action in ejectment. n

In Lockhart v. Wills, 54 Pac. 336, 340, the Su-

preme Court of New Mexico says

:

''It will be seen that the laws require that the

locator of a mine post his location notice,

mark his surface boundaries with four sub-

stantial posts or monuments properly marked,
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and within ninety days after taking possession,

sink a shaft uj)on such claim at least ten feet

deep from the lowest part of the rim at the

surface, exposing the mineral in place, -^ * ^-

and also within three months after posting

such notice, cause to be recorded a copy thereof

in the office of the recorder of the county in

which the notice is posted. * ^ * It is not

to be questioned in this or any other court that

a compliance with the Federal and Territorial

statutes is necessary to perfect and preserve

one's rights to possession of a mining claim.
* The right to possession comes only from a valid

location. Consequently, if there is no location,

there can be no possession under it. * ^ * A lo-

cation is not made from taking possession alone,

but by working on the ground, recording, and
doing whatever else is required for that purpose
bv the act of Congress and the local laws and
regulations.' Belk v. Meagher, 104 U. S. 284.

And a compliance with the local laws in regard
to the acts required by them to be done to make
a valid location was necessary on the part of

plaintiff and his co-locators under penalty of

forfeiture. When the time expired within which
those acts of location were to be performed
under the statute, the land embraced within
plaintiff's location became open and subject

to location and appropriation by any qualified

person. Plaintiff's rights had become forfeited

and extinguished at least as against a subse-

quent locator coming in before the defects in

plaintiff' 's location had been cured. It was
necessar}^ for plaintiff, before he could main-
tain ejectment, to show a valid location."

This case was affirmed by the Supreme Court

of the United States, 181 U. S. 516.
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In Lockliart v. Leeds, 63 Pac. 48, the facts con-

sidered in the preceding case were again before

the Supreme Court of New Mexico, and at page 51

that court says:

^^The failure to file a location notice for

record works a forfeiture of a mining location,

and leaves the claim open to relocation. Lock-

hart V. Willis, Supra."

In Preston v. Hunter, 67 Fed. 996, 999, this court,

speaking through Judge Hawley, says:

'^Conceding for the purposes of this opinion,

that the record made within the twenty days

after the location of the claim was wholly

insufficient, yet, the question remains as to the

sufficiency of the record made as set forth in

the third finding of the court. That record

was not made within twenty days after the

location as required by the statute, but it does

not appear that any other intervening rights

were acquired to the ground by any other par-

ties prior to the filing of the declaratory state-

ment on the 23rd day of May, 1893. Appellant,

therefore, had the right to complete and perfect

the imperfect declaratory statement thereto-

fore recorded, and his rights would attach

to the mining claim at least as of the date of

the perfected record. ^ * ^ The mere fail-

ure to record the declaratory statement within

the statutory time does not render the loca-

tion of the claim invalid where there are no

intervening rights before the record is properly

made, if there has been a full compliance with

the law in all other respects."
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In Kendall v. San Juan Mining Co., 144 U.

S. 658, 664, the Supreme Court says:

** Section 2324 of the Revised Statutes makes
the manner of locating mining claims and
recording them subject to the laws of the State

and Territory and the regulations of each min-
ing district, when they are not in conflict with
the laws of the United States. The act of Colo-

rado of February 13, 1874, requires the discov-

erer of a lode, within three months from the date

of discovery, to record his claim in the office

of the recorder of the county in which the

lode is situated, by a location certificate. It

also provides that a location certificate of a

lode claim which shall not contain the name
of the lode, the name of the locator, the date

of location, the number of linear feet claimed
on each side of the discovery shaft, the general

course of the lode, and such description as

shall identify the claim with reasonable cer-

taintv, shall be void. The reservation of the

premises in controversy by force of the Indian
Treaty was extinguished April 29, 1874. On
that date the premises in controversy were
open to location, and within three months
afterwards the duty rested upon the plaintiffs

to record the certificate of the location of their

lode, if they desired to preserve any right in

it. No SQch record of their location was made
within that time. No record was made or

desired by them until an additional certificate

of location was filed by them, claiming one
hundred and fifty feet on each side of the
center of their vein, which was not done until

October, 1878. As tliey failed to comply ^A^th

the law in making a record of the location cer-

tificate of their lode, it does not lie with them
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to insist that their wrongful entry upon the

premises during the existence of the Indian

Eeservation operated in their favor against

parties Avho went upon the premises after

they had become a part of the public domain,

and made a proper location certificate and
record thereof, and complied in other par-

ticulars with the requirements of the law.''

In Butte City Water Co. v. Baker, 196 U. S.

119, in an exhaustive opinion upholding the right

of state legislatures to pass laws similar to the

Nevada Statute, at page 127 says:

^^The Montana Statute (Montana Codes Anno.
Sec. 3612) among other supplemental regula-

tions, provided that the declaratory statement

filed in the office of the clerk of the county in

which the lode or claim is situated, must con-

tain ^the dimensions and location of the dis-

covery shaft, or its equivalent, sunk upon lode

or placer claims', and 'the location and de-

scription of each corner with the markings
thereon.' A failure to comply with these regu-

lations was the ground upon which the Supreme
Court of Montana held the location invalid.

It is contended that these provisions are too

stringent and conflict with the liberal pur-

pose manifested by Congress in its legisla-

tion respecting mining claims. We do not

think that they are open to this objection.

They certainly do not conflict with the letter

of any Congressional statute; on the contrary,

are rather suggested by Section 2324. It may
well be that the state legislature, in its desire to

guard against false testimony in respect to a

location, deemed it important that full par-
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ticulars in respect to the discovery shaft and
the corner posts should be at the very begin-

ning placed of record. Even if there were no
danger of false testimony, it was not unreas-

onable to guard against the resurrection of

incomplete locations, when by subsequent ex-

plorations mining claims of great value have
been uncovered.

'

'

In this same case the Supreme Court of Mon-

tana, under the title of Baker v. Butte City Water

Co., 72Pac. Rep. 617, had said:

'^The next error alleged is, that the court

erred in excluding the location of defendant's
Keyno claim. We have examined -this notice

of location, and are satisfied that it does not
conform to the statute of the State of Mon-
tana, or wdtli the construction thereof by this

court in the case of Purdum v. Laddin, 23
Mont. 387, 59 Pac. 153. The question as to

the right of the legislature to provide rules
' for the marking of the boundaries of mining
claims and providing for a record of such loca-

tion, and what the recorded paper must contain,

has so long been recognized in this state, and
has so many times been approved by this court,

that it would be useless io enter again into any
consideration of the question so decided. We
are satisfied, therefore, that the court did not
err in excluding the location notice of the
Keyno claim.''

In Tunnel Co. v. Mining Co., 119 Fed. 169, the

Circuit Court of Appeals of the Eighth Circuit,

speaking through Sanburn, Judge, says:

^^It is true that subsequent discoveries may
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validate earlier locations, and that the latter

may then inure to the benefit of the locators

as against the United States and all parties

whose claims were initiated subsequent to the

discoveries. But they would inure to their

benefit as of the dates of the discoveries, and
not as of the dates of the locations, and they
would neither destroy nor affect intervening

rights. The marking of boundaries and filing

of location certificates may precede discovery,

or discovery may precede them, but no location

is valid until both are complete. The earlier

. act then inures to the benefit of the locator

as of the date of the later, subject to all rights

which have intervened between them."

This case was carried to the Supreme Court of

the United States, and under the title of Mining

Co. V. Tunnel Co., it is found reported in 196 U.

S. 337. In affirming the judgment of the lower

court. Justice Brewer, at page 346, says:

*^ Location is the act or series of acts bv
which the right of exclusive possession of

mineral veins and the surface of mineral lands

is vested in the locator. For this the only re-

quirement made by Congress is the marking on
the surface of the boundaries of the claim. By
Section 2324, however. Congress recognized the

validity of any regulations made by the miners
of any mining district not in conflict with
the laws of the United States or the laws of

the State or Territory within which the dis-

trict is situated. This is held to authorize

legislation by the State. Thus in Belk v.

Meagher, 104 U. S. 279, 284, it was said: ^A
location is not made by taking possession alone,
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but by working on the ground, recording and
doing whatever else is required for that iDur-

pose by the acts of Congress and the local

laws and regulations. ' In Kendall v. San Juan
Mining Company, 144 U. S. 658, 664, is this

language; 'Section 2324 of the Revised

Statutes makes the manner of locating mining
claims and recording them subject to the laws

of the State or Territory, and the regulations

of each mining district, when they are not in

conflict with the laws of the United States.'

See also Erhardt v. Boaro, 113 U. S. 527;

Butte City Water Co. v. Baker, 196 U. S. 119.

And many Territories and States (Colorado

among the number) have made provisions in

respect to the location other than the mere
marking on the ground of the boundaries of

the claim. So before a location in those States

is perfected all the provisions of the State

statute as well as of the Federal must be

complied with, for location there does not con-

sist in a single act. ^ * * Returning now to

the matter of location, the Colorado Statute in

substance requires: '1. To place at the point

of discovery, on the surface, a notice contain-

ing the name of the lode, the name of the

locator and the date of discovery. 2. Within
sixty days from the discovery, to sink a dis-

covery shaft ten feet deep showing a well-

defined crevice. 3. To mark the surface bound-
aries by six posts, one at each corner and one

at the center of each side line, hewed or marked
on the side or sides in towards the claim.

4. The disclosure of the lode in an open cut,

cross cut or tunnel suffices instead of a ten-

foot shaft. 5. Within three months from date

of discovery he must file a location certificate

with the coimty recorder giving a proper de-
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scription of the claim, and containing also the

name of the lode, the name of the locator, the

date of the location, the number of feet in

length on each side of the center of the dis-

covery shaft and the general course of the lode'.

Morrison's Mining Rights, 11th ed., p. 59. The
issue of a patent for a lode claim in Colorado
is therefore not only a conclusive adjudication

of the fact of the discovery of the mineral
vein, but also of compliance with these several

provisions of its statutes. The Supreme Court
of that State has decided that the order is not
essential, providing no intervening rights have
accrued. In Brewster v. Shoemaker, 28 Colo-

rado, 176, 180, it said: 'The order of time
in which these several acts are performed is

not of the essence of the requirements, and it is

immaterial that the discovery was made sub-

secjuent to the completion of the acts of loca-

tion, provided only all the necessary acts are

done before intervening rights of third par-

ties accrue'."

These decisions leave no room for further doubt

or question but that the posting of the notice, the

marking of the boundaries, the performance of the

preliminary work, mid the recordation with the

district and county recorder of the certificate of

location required by the State statute, are each

and all acts of location. The order in which these

several acts are performed is immaterial, but no

location of a lode mining claim is complete until

each and all of them are performed in substantial

compliance with the statute.
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If this is a correct construction of these deci-

sions, then it necessarily follows that on the 17th

day of May, 1902, Ish had not completed his

location of the Ivanpah claim, for the reason that

there was no record of a certificate of location re-

quired by the Sixth subdivision of Section Three

of the Nevada Mining Act. The record discloses

that the notice of location was recorded with the

district recorder on the 8th dav of Januarv, 1902.

This notice is entirely insufficient to constitute a

certificate of location, as it is absolutely wanting

in even an attempt to describe either the dimen-

sions and location of the discoverv shaft, or its

equivalent, sunk upon the claim, or the location or

description of each or any corner, with the mark-

ings thereon. This notice, incomplete as it is,

was not recorded with the county recorder until

the 8th dav of Februarv, 1902, at which time we

find from the evidence, without conflict, that Lewis

was in the actual possession of the disputed ground

with a discovery shaft and sufficient cut expos-

ing the ledge at a point forty feet north of the

present North Star shaft, and with his discovery

monument in place at a point three hundred feet

north eight degrees west from the cut, and with

a monmiient marking the south center of the claim

upon the Mizpah ground. No further record of the

Ivanpah or the location was made or attempted

until the additional certificate of location was
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filed by the defendant company on the 11th day of

August following, at which time, the record shoAvs

without conflict, that Porter had filed the amended

certificate of location of the Dave Lewis Hope in

due form in full compliance with the statute, and

restaked and marked the boundaries of the claim

on 17th day of May preceding.

Some strictures upon the sufficiency of this cer-

tificate are made by counsel for appellee in their

brief, commencing at page 14. In answer to their

first suggestion, we call the court's attention to

the fact that it is based upon a typographical error

occurring in the printing of the transcript, which

was corrected by the clerk of this court upon his

attention being called thereto.

As to the alleged inconsistencies in describing

the location of the discovery shaft on the Dave

Lewis Hope, attention is invited to page 169 of the

record, where it will be found that the certificate

reads

:

^^Prom the discovery point at the discovery

monument there is claimed by me one thousand

feet in a southeasterly direction and five hun-

dred feet in a northwesterly direction, along

the course of said lode or vein. The general

course of this vein is north 8° west

bv south 8° east."

The foregoing is the original certificate (p. 164,

near bottom), and the word *^ shaft" was changed
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to ''monument" before the certificate was recorded

^p. 166). In the light of the positive testimony

of Mr. Porter that the word ''shaft" was changed

to "monument" before recordation, the discrepan-

cies in the certificate as recorded are manifest

clerical errors. This question was threshed out be-

fore the lower court, and the learned judge held

that "the notices, however, are substantially the

same" (Judge Hawley's opinion, page 39). The

appellants cannot be held responsible or answerable

for errors of recording ofiicers in transcribing the

original certificate; but an examination of the

record in the case at bar shows that such clerical

errors are not confined to documents affecting the

appellants.

By referring to the record it will be observed

that similar clerical errors occur in the record

of the additional certificate of location of the Ivan-

pah. There are three certified records of this addi-

tional certificate, defendant's exhibits E, F and H,

and the errors in the courses are as follows:

One course is given as N. 86° 37' E. on page

540; as E. 86° 39' E. on page 542; and, as W. 86°

37' E. on page 555. Another course is given

86° 37' W. on page 540; and as S. 86° 39' W. on

X^age 543.

We call attention to these manifest clerical errors

merely to show their unimportance, and in answer
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to the seeming stress that appellee attaches there-

to at pages 15 et seq. of its brief.

The original certificate of location of the Dave

Lewis Hope claim (pages 167-170 of the record) is

clear and unmistakable as to the location of the

discovery shaft, or its equivalent, and as to other

matters required to be stated in a certificate of loca-

tion under the law of Nevada. A careful reading

of that certificate will surely convince the court

that it is susceptible of but one construction re-

garding the location of the discovery shaft, to-wit:

that the shaft or its equivalent was situate upon the

Dave Lewis Hope claim at a point eight hundred

feet south of the North end center, at which

latter point a post was erected and marked '^N.

end center Mizpah intersection". The location

of the shaft or its equivalent is not left by the

description in that certificate indefinite, uncertain

or floating, as appellee would have the court believe.

In addition to the certificate, the testimony fixes

beyond question that the cut made by Lewis upon

the Dave Lewis Hope claim was at a point about

forty feet north of the North Star shaft; that it

was four and one-half feet wide, fifteen to eighteen

feet long, and eight feet deep at its face; that

it was subsequently enlarged by Porter to four-

teen feet in width, and in the floor of this enlarged

cut a shaft was sunk five feet by eight by eight.
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The location of this shaft, and the position of the

North Star shaft were the two things that called

from the trial judge the remark: ^'That if there

was anything conceded in the case it was the posi-

tion of the North Star shaft and the cut" (p. 461).

There is nothing in the statutes of Nevada which

requires a certificate of location of a mining claim

to state that the discovery work done upon a claim

consisted of a cut, a shaft or a tunnel. Section

209 Cuttings Compiled Laws of Nevada defines

the kind of work that must be done, but Section

210 does not require the certificate to describe the

work, but merelv to state the dimensions and loca-

tion thereof. To be exact, the statute requires

a certificate of location to state, among other things,

^^ the dimensions and location of the discoverv

*' shaft or its equivalent sunk upon the claim". The

certificate of location of the Dave Lewis Hope in

this particular states that ^'the discovery shaft or

its equivalent is situate upon the claim eight hun-

dred feet south from the north end center, and

exposes the ledge at a depth of fully ten feet;

its dimensions are five by eight by ten feet deep"

(p. 169). This we maintain is a full or at least a

substantial compliance with the statute regarding

the dimensions and location of the discovery shaft

or its equivalent required to be stated in the cer-

tificate of location.
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Objection to the certificate is also made upon

the ground that it is defective in its reference

to the location and description of each corner, with

the markings thereon. The certificate describes the

corners and the markings thereon as follows (p.

170):

** Commencing at apex of hill at post or

monument and running north 8° west five

hundred feet to center end post marked N.

end center Mizpah intersection, thence three

hmidred feet west 8° south to the northwest

corner jjost marked N. W. corner Mizpah In-

tersection; thence seven hundred and fifty feet

south 8° east to the west center side line post

marked W. center side line Mizpah Intersec-

tion; thence 750 feet south 8° east to south-

west corner post marked S. W. corner Miz-

pah Intersection; thence three hundred feet

east 8° north to south center end post marked
south center end line Mizpah Intersection;

thence three hundred feet east 8° north to

southeast corner post marked S. E. corner post

Mizpah Intersection; thence 750 feet north
8° west to east center side line marked E.

center side line Mizpah Intersection; thence

seven hundred and fifty feet north 8° west to

northeast corner post marked N. E. corner

post Mizpah Intersection ; thence three hundred
feet west 8° south to north center end post

marked N. center end post IMizpah Intersec-

tion; thence five hundred feet south 8° east

to the point of beginning."

It is therefore seen that the position of the

corners is accurately given, that they are described
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as posts, and that the marking on each post is

described in full. The law does not require that

tlie certificate giA^e the dimensions of each corner,

but simply requires a description of the same,

and certainly stating that a particular corner is

a post, is describing that corner, and stating that

it is marked ^*N. end center Mizpah Intersection",

is certainly a description of the markings thereon.

The case of Hahn v. James, relied on by counsel

for appellee in support of their contention that

this is not a substantial compliance with the statute,

dealt with a condition of facts stated in the opinion

as follows:

**The descripion of the corners, with the

markings thereon, so far as any is given, is

as follows: *This location is distinctly marked
on the ground, so that its boundaries can be

readily traced by a situate at discovery

shaft (where this notice and statement is

posted this day of A. D. 189—

)

and by substantial posts or monuments of

stone at each corner of the claim, and the

exterior boundaries of the claim as marked by
said posts or monument are as follows, to-wit:

'Beginning at southwest corner post and run-

ning in a northerly direction fifteen hundred
feet to a post, thence in an easterl}^ direction

six hundred feet to a post, thence in a south-

erly direction fifteen hundred feet to a post,

thence in a westerly direction six hundred feet

to a post and place of beginning'.''
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Speaking to this state of facts the court said:

•^Tlie objection to tlie introduction of the
notice in evidence should have been sustained.

It attempts no description whatever of the
sliaft, even conceding that sucli a sliaft as is

required by Section 3611 of the Political Code
was sunk upon the claim in order to perfect the
discovery. While the location of each corner
is given, it does not appear that there were any
markings upon any of them; nor is there any
attempt to show their dimensions or to give
a description of them in any other particular
by the niarkings thereon."

We concede that an absolutely perfect descrip-

tion of a corner marked by a post with markings

thereon would be the statement of its location as

lixed by actual survey and a description of the

heighth and dimensions of the post, together with

the size of the monument in which it was placed,

accompanied by the markings thereon; but that

such a description would be a perfect one is no ar-

gument that a description of the corner as a

post accompanied by a description of the markings

thereon is not a substantial compliance with the

statute of NcA^ada. This question has been squarely

passed upon by one of the district courts of that

state, and we can do no better than to give to this

court the reasons expressed by Judge George S.

Brown of the Fourth Judicial District Court of

Nevada, in the case of Short et al. v. Johnson

et al., for holding such a description as is contained
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in our certificate a substantial compliance with

the local law. The learned judge says:

**Do the certificates give the location and
description of each corner, with the markings
thereon'? They certainly give the markings.

They gi\'e the location of each corner by bound-

ing the claim by courses and distances, and that

is a substantial compliance in this respect.

While it might be very desirable to tie each

corner to some permanent monument, the law
does not require such nicety. It is ably ar-

gued by defendant's counsel that none of the

certificates contain a description of any cor-

ner. Besides giving the location of each cor-

ner and the markings on it, the certificates re-

fer to it as a 'stake' or a 'tree'. This, defend-

ant contends, is not sufficient as 'a description'.

To say a corner is 'a stake' does not show that

the stake is of the dimensions or set in the

ground the depth, or surrounded by the inound

of earth or stone which the law requires. But
there are several things which the law requires

the locator to do to perfect his location, which
are not required to be stated in the certificate.

The discovery shaft or its equivalent must
show by such work a lode or deposit in place;

but the location certificate need not state that

the work does show the lode or deposit. A
post or monument must be erected, or a tree or

rock in place marked at the center of each
side line. But the certificate need contain noth-

ing about the side center, stake, tree, or monu-
ment, only 'the location and description of each
corner

J
with the markings thereon' need be

shown. A stake in the center of a side line is

not a corner. A corner is an angle, the meet-
ing place of two converging lines. So Section
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2 of the Act of March 16, 1897, as amended by
Statutes of 1901, p. 97, specifies the dimensions
of the stakes or stones to be used, and a

failure to substantially comply Avith the law in

this regard would probably subject the claim

to a forfeiture. But the facts showing the com-
pliance with these provisions may, and, to es-

tablish a valid location, must be proven other-

wise than by the certificate. The certificate is

prima facie evidence only of the matters re-

quired to be stated therein. (Lindley on Mines,

2nd ed. Sec. 392.) It is not, in my opinion,

necessary to show in the certificate a full com-
pliance with the law in regard to the dimen-
sions or manner of placing the corner posts

or monuments. And my opinion is confirmed

by that of the Supreme Court of Montana in

construing a similar provision of the Montana
Statute in Walker v. Pennington, 71 Pac. 150.

^^To refer to the corner as ^a stake' or ^a

tree' is some description of the corner. It is

not a full, complete description, but it is ^ a

description'. In the second section of the law,

as amended in the Statute of 1901, p. 97, it is

provided ^ which stakes, trees, or monuments
must be so marked as to designate the corners

of the claim located'. Here the law itself de-

scribes the several possible kinds of corners

as ^stakes, trees or monuments'. In the Mon-
tana case of Walker v. Pennington, supra, the

earlier Montana case of Purdum v. Laddin,
59 Pac, 153, is discussed and distinguished.

After quoting from the ^declaratory statement'

(or location certificate) in the Purdum case, the

Court says, in the Walker case, ^From that

declaratory statement it wll be observed that

no attempt is made at any description what-
ever of at least two of the corners. It cannot
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be ascertained whether they are trees, rocks in

place, or posts (the italics are mine) and no
statement of the markings on any of the cor-

ners is pretended to be made'. But in the case

at bar it can be ascertained whether the corners

are 'stakes, trees, or monuments'. There is

some description attempted of each corner,

imperfect it may be, but still a description.

Bearing in mind the liberal rule of construction

applicable to these certificates which is an-

nounced bv the authorities, it would seem that

a location certificate which bounds the claim bv
courses and distances from corner to corner,

which gives the markings on each corner and
states whether it is a tree, stake, or monument,
substantially complies with the 6th requirement
as to the contents of a valid certificate."

Counsel also argues the insufficiency of our cer-

tificate in that there is an entire failure to com-

ply with the provision of the law with reference

to a description of the claim by reference to a

'* permanent monmnent" or a ''natural object".

The certificate describes the location of the dis-

covery shaft or its equivalent as being situate upon

the claim eight hundred feet south from the north

end center, and the description of the claim is

given as commencing at apex of hill at post or

monument, and running north eight degrees west

five hundred feet to center end post marked North

end center Mizpah Intersection. We therefore see

that there is contained in the certificate, for the

purpose of locating the situs of the claim, a refer-
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ence to the apex of a hill, a post or monument, and

the discovery shaft or its equivalent upon the claim,

each and all of which, under the decisions, is a

substantial compliance with the law requiring a de-

scription of the claim with reference to a *^ natural

object'' or a ^^ permanent monument".

In the case of North Noonday Mining Co. v.

Orient Mining Co. 1 Fed. 522, 534, the court says

that a permanent monument may consist of a stake

located on the claim and firmly planted in the

ground.

In the case of Russell v. Chumasero, 4 Mont.

309; 1 Pac. 713, the court said:

'^It is not for a court to say, by looking at

a record or declaratory statement, what are or

what are not * permanent monuments'. This is

a matter of proof. A stake or a stone of the

proper size, properly marked, may be a *per-

mianent monument'."

In Hanson v. Fletcher, 37 Pac. 480, 482, it is

said:

^^The notice of location recorded makes refer-

ence to the prospect hole, rock monuments, and
stakes. Such objects are, within the meaning of

the law, permanent monuments and are suffi-

cient to satisfy the requirements of the statute."

Lindley on Mines,' Section 383, says:

*^In the absence of evidence for or against

the sufficiency of the reference in the notice,
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it will be presumed to be sufficient to identify

the claim/'

In Brady v. Husby, 21 Nev. 453, 458, it is said:

*'No evidence was offered for or against

the sufficiency of the reference in the notice,

and in its absence the court should have pre-

sumed that it was sufficient to identify the

claim."

In North Noonday Mining Co. v. Orient Mining

Co., supra, it is said:

^^The natural objects or permanent monu-
ments here referred to are not required to be

on the ground located, although they may be;

and the natural object may consist of

any fixed natural object; and such

permanent monument may consist of a

prominent post or stake firmly planted in

the ground, or of a shaft sunk in the ground.

The record of each location of the North Noon-
day, Keystone, and East Noonday North, in-

troduced by the plaintiff in evidence, contained

the names of the locators, the date of their

location, and a description of the claim located,

b}^ reference both to a shaft and stakes planted

in the ground having notices of the location

thereon."

See to the same effect Jupiter M. Co. v. Bodie

Cons. M. Co., 11 Fed. mQ, 679.

These decisions are a complete answer to coun-

sel's objection to the sufficiency of our certificate

upon that ground.

The Dave Lewis Hope location having been first
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completed by the filing of the amended certificate

of location, it follows that under the Nevada stat-

ute that certificate becomes prima facie evidence

of the facts therein recited, and the burden of dis-

proving them is cast upon the defendant. This

view of the case was denied appellants by the

learned judge below, and was clearly error.

Another point which counsel makes is hardly de-

serving of attention in the light of what occurred

at the oral argument of this case, but as he devotes

some considerable space to it on pages 20 and 21

of his brief, we feel called upon to notice it in this

our reply:

On page 20 he says:

^'Another point, and one we think which set-

tles the vital question in this proceeding, is,

that the complainants have shown that their

claimed discovery shaft or its equivalent is

located upon patented land, to wit, on the land

of the ^Triangle' and the 'Lucky Jim' lodes,

two well known patented claims, and the j)at-

ents to which were read in evidence by appellee.

They show that the discovery shaft claimed by
appellant was on patented ground/'

It is hard for us to reconcile this statement in

counsel's brief with his well known reputation for

candor and fairness. Had the record shown, or

had any effort been made to establish the fact that

our discovery cut was upon patented ground, then

there would have been some excuse for this state-
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ment, and for the argument that is based thereon.

At the oral argument it was demonstrated, we

think, to the satisfaction of the court, that this

argument is based solely upon what counsel was

pleased to term a technicality, and what we are

compelled to designate as a misstatement of the

fact or a misunderstanding of the evidence.

Counsel admitted to the court that the en-

larged plat presented at argument, which is a copy

of the plat attached to our brief, correctly repre-

sents the location of the North Star shaft and the

discovery cut on the Dave Lewis Hope with refer-

ence to the two patented claims that he refers to.

And an examination of the record also discloses

that it was conceded throughout the trial that the

North Star shaft was on the Ivanpah claim, and

that the cut was north of that shaft a distance of

forty feet, and also on the Ivanpah claim. Had
the fact been that that discovery and that cut was

on patented ground, it would certainly have been

made apparent to the trial court, and certainly

would have determined all questions in this case in

favor of the respondent here.

We cannot close this brief without calling atten-

tion to the following language found on page 6 of

appellee's brief:

'^It was the contention of the appellee at the
trial, and it is its contention here, that an at-
tempt was being made to float the Dave Lewis
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Hope claim westerly over onto the Ivanpah
ground; that Carr had attempted some kind
of a location somewhere, but where, it was in-

cumbent for appellants to show."

We agree with counsel that this record discolses

a palpable effort to float a location, but in view of

the fact that the record is absolutely silent as to

the point where Ish posted his notice, and is also

silent as to any connection between the monuments

which Ish testifies he placed upon the ground mark-

ing the corners of the Ivanpah claim between the

10th day of October and the month of December,

1901, and the stakes which are described in the

additional certificate of location filed by the de-

fendant Tunnel Company on the llth day of Aug-

ust, 1902, which are testified by Booker as having

been placed in the position in which the field notes

describe them, by him early in the month of August,

1902; and in view of the fact that Ish, Salsberry,

Ray, Davis, Harris, Curtis, Oddie, Golden, Hudg-

ens and Ramsey, all witnesses for the defendant,

and most of them stockholders and heavily inter-

ested parties in the corporation, testified that the

first cut run and the first excavation made on the

south and west side of that ridge or mountain was

the cut run by IMcCune in the employ of Lewis in

the first days of February; and in view of the fact

that that cut was the first cut on that side of the

mountain to disclose a ledge; and in view of the
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fact that tlie defendant company paid Lewis a sum

of money and quite a block of stock to convey to

defendant his interest in that claim; and in view

of the fact that the defendant corporation did not

acquire a conveyance from Ish until after it had

acquired the conveyance from Lewis; and in view

also of the fact that as soon as it acquired the

Lewis conveyance it went ux)on the ground and

commenced to sink its shaft at a point forty feet

south of the point at which Lewis had run his cut,

and Porter subsequently sunk his shaft—it comes

with ill grace from appellee that it was the Dave

Lewis Hope claim that was floated; and we ven-

ture the suggestion that a fair examination of this

record will disclose that if any floating was done

the Tonopah North Star Tunnel and Development

Company is the real source and cause of the

flotation.

We respectfully submit this case with the re-

quest that the decree be reversed.

Garoutte & GOODWIX^

Welles Whitmoee^

Attorneys for Appellants,
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SUPPLEMENTAL BRIEF FOR APPELLEE.

In' opening we re-assert the proposition heretofore

made in our j&rst brief that there is such a conflict and



maze of errors, discrepancies and misunderstandings in

the evidence in this case as to where the appellants^ Dave

Lewis Hope, or Mizpah Intersection claim was located

and whether it overlapped the Ivanpah, that a deduction

cannot be drawn that will entitle appellants to a reversal.

The only monument of the alleged Dave Lewis Hope

claim which has been definitely located in this case, was

the discovery monument thereof which we claim was

proven to be on the apex of Mt. Oddie. The appellants

failed entirely to locate any of the other monuments of

their alleged claim, or to locate a claim at all.

Counsel quote freely from the testimony of Mr. Mc-

Cune to prove that certain other monuments had been

indicated to him by Dave Lewis as belonging to his claim.

An examination of the testimony of McCune will show

that the only monument he actually saw was the location

or discovery monument. (307.)

We would like to call to the attention of the Court, in

addition to the quotation of counsel on page 9 of their

supplemental brief, the following from the testimony of

McCune

:

*^Q. This stake that he told you was the south cen-

ter was down there on the Mizpah ground, wasn't it?

*VA. No, I didn't see that stake, the corner stake;

I saw there was three monuments; according to our

measurements, it lapped over.

^'Q. Did he claim one of these stakes as his?

**A. No, sir, he says, 'there is my stake up there,

that is my corner monument.' I didn't go up, there

were three monuments there * * * (312.)

*'Q. You have spoken about these three monu-



ments, were these three monuments that Lewis point-

ed out to you on a knoll or in a draw?
''A. In a gulch. * * *

**Q. What did Lewis say about these three stakes?

*^A. He says, Hhere is my corner monument,
up there, '. that is all.

^^Q. THE COURT—As I understand the witness,

there were three stakes there, and one of them was
pointed out as his monument, not that all three were,

but one of them.

''A. That is right.

''Mr. METSON—I just wanted to know if he des-

ignated any particular one of these three ?

''A. No.'^ (322-323.)

AYhether a southeast corner or a northeast corner was
'

' up there '

' the witness did not state.

We must take exception to the bald statement made by

counsel in their supplemental brief on page 11 thereof,

that the photograph (Plaintiff's Exhibit 3, page 599),

when taken ''shows the discovery monument 'C. A.' and

"all the stakes of the Dave Lewis Hope on the west slope

"of the hill," and especially to that part thereof desig-

nating the discovery monument as located on said exhibit

as " C. A. '

' The discovery monument was pointed out on

said Exhibit 3 (page 599), by Mr. Ish, and designated

as "C. A. 1, '^ and is the only " discovery monument'' of

the Dave Lewis Hope proven to exist on this trial.

In this connection we beg to call the attention of

the Court to the following excerpts from the testi-

mony, more especially that of Carr, Caper and Porter.



Carr testified that he located the Dave Lewis Hope on

August 26th, 1901, in company with Dave Lewis, about

forty-five or fifty feet north of the North Star shaft, and

did his location work ** right alongside of this monu-

ment." (65-106.) Upon the trial a diagram was drawn

on the blackboard, denominated throughout the trial as

the Carr diagram, and in constant use by plaintiffs, upon

which his discovery monument was designated thereon

by Carr as *^ Point 1.''

Caper also testified that the location work was done

within three or four feet of the location monument. (132.)

Porter was examined in reference to this diagram as

follows

:

**Q. What is the point on the Carr diagram mark-
ed No. 1?

'^A. I didn^t draw that Mr. Metson. * * *

**Q. I am asking you about that point 1 on the

Carr diagram; was there a monument at that point

on the Dave Lewis Hope claim?

A. I did not see one there. (208-9.)
a

Again, he testified that he had made a survey with Mr.

Vaughan and they put in the stakes on the claim when

they made the survey, a few days after May 17th. (196.)

''A
-Q
'^A
-Q
'^A

'^A

Who carried the stakes?

I did.

Who marked the stakes?

I did.

In whose handwriting were they?

In my handwriting with indelible ink.

All nine of them?
Yes, sir. (197.)"



Further, while testifying to the location of the various

monuments of the original Dave Lewis Hope (p. 184),

the following occurred:

^^Q. Did you see any location monument?
*^A. No, sir.

''Q. Then all you saw was eight monuments?
**A. Yes, sir.''

While on page 210, he testifies as follows

:

^^Q. When you put in your posts, did you displace

those posts (the original Dave Lewis Hope posts) ?

^*A. / put them right in the same places.

^*Q. Did you take out the old ones?

**A. No, sir.

* ^ Q. When you put in your stakes ?

^ ^ A. Put mine right in the side of them.
**Q. You didn't displace them?
*^A. No.
*^Q. You left the attachment papers there when

you put your posts up in May?
^*A. Yes, sir."

Prior to this testimony. Porter had stated that he had

seen two attachment notices, one on the south center post

of the Dave Lewis Hope, as indicated on the Carr dia-

gram, by himself and Mr. Carr, and the other on the

ridge of the hill marking the latter ^^C. A." on the photo-

graph, and now designated in counsel 's brief as the '
' dis-

covery monument." This was as late as April or May,

1902. (207-209.)

It will be remembered that Mr. Golden testified to see-

ing the discovery monument of the Dave Lewis Hope up



on tlie apex of Mt. Oddie, a little west of the apex, in

March, 1901, and that there was a torn attachment paper

on it. (453-4-5.)

While Salsberry testified that at the time Mr. Vaughan

was doing some work for Mr. Porter, perhaps in May,

when he was making tlie survey testified to by Porter

(196), he again saw the Dave Lewis Hope discovery

monument where he had seen it originally, and he looked

to see if the original location notice was still there, and

found it there.

*^Q. Anything else that you noticed?

^*A. It seems to me there was another notice on
there partly torn off, now I understood what that was,

but I never read it (345) * * i think it was a square

sheet of foolscap perhaps and it was partly torn off,

just a few remnants left there; I could not swear to

that fact.

*^Q. Fastened how or on to what?
* * A. I think it was nailed on to this 4x4.
^^Q. What 4x4?
*^A. Dave Lewis Hope monument; discovery

monument was up on the top of the apex of Oddie
Mountain. (347-8.) '^ Indicated on Complainants'
Exhibit No. 3 (247-599.)

There is not one word of testimony at pages 172, 203

and 207 cited by appellants in their brief to the fact that

Point * ^ C. A. '

' on the photograph was the location monu-

ment of the appellants. Porter had testified definitely as

herein before shown that he had never seen a location

monument of the claim; that all he had seen was eight

monuments although he had placed nine right in along-



side of Carres, and tlie only testimony in relation to the

point indicated by him on the photograph as ' ^ C. A. '

' was

that he had seen an attachment paper on a monument

up on the ridge.

The testimony clearly shows that in March, 1902, the

discovery monument of the Dave Lewis Hope still con-

tained the location notice, and also an attachment paper,

and as late as May, 1902, according to Salsberry the loca-

tion notice was still there and what may be conceded to

be the attachment paper referred to throughout the trial.

"While Booker, the U. S. Surveyor, testified that he saw

that location notice there as late as October, 1903.

(492-3.)

It is impossible to reconcile the testimony of Porter.

He testified that he saw in November, 1901, (157), the

cut sworn to by Carr to have been made in August, 1901,

right along side of his location monument, (65-106),

whereas it must be pretty certain that Carr made no cut

at all. And yet his testimony as hereinbefore set forth

was that he never did see a location or discovery monu-

ment. (184.) Thus Porter says at one place that he saw

all nine monuments (197), which number must include

the discovery monument, and again at page 157 that he

saw Carr's cut right alongside of Carres discovery monu-

ment
;
yet again that he did work in May, in this same cut,

and again that he only saw eight monuments (p. 184).

Taking the testimony of Porter that he had seen a

monument on the ridge with an attachment paper in it,

although he had never seen the location monument, and
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considering it in view of the testimony of Carr, (65-

106), Caper (132-6), that there was a location monument;

and of the testimony of Ish (223), Ray (277), McCune

(307), Salsberry (324), Harris (382), Davis (413), Gol-

den (454), Ramsay, (471), Booker (492-3); all of whom
located such monument at the apex of Mt. Oddie with

the location notice contained therein, there is only one

conclusion to be arrived at, either that Porter did not

see any monument as testified to by him, or saw the mon-

ument containing the location notice that was located

upon the apex of Mt. Oddie by the testimony of the wit-

nesses herein enumerated.

And so far as the assertion made by appellants in their

brief that the testimony of Dr. Hudgens was corrobora-

tive of the evidence of said photograph, (p. 599), we fail

to see that it does other than flatly discredit it.

Porter testified that Point * ^ P. '

' was the southeast cor-

ner, *^C.'^ the southwest corner, and *^T.'* the west center

post as indicated by the photograph (172-303). Dr. Hud-

gens had testified to seeing two (2) monuments marked

Mizpah Intersection away over on the Silver State, some

time in 1902, one on the Silver State marked the S. W.

corner of the Mizpah Intersection and the other in an

easterly direction towards the line of the G. & H. tunnel

marked S. E. corner of tlie Mizpah Intersection, and that

'
' at the places where these monuments were erected there

had been no monuments prior to May 4, 1902'' (449-451).



He was shown the complainant's exhibit 3, the photo-

graph, and was asked the folowing question

:

**Q. Would you say that the points indicated by

*P./ 'T.,' and 'C were approximately the position

of the po^t that you saw?
**A. No, sir; as I understand this (the photo-

graph) this is way over to the north side line of the

N. E. corner of the Mizpah claim in the way it appears

to me, on those maps and from the slope of the hilL '

'

(453.)

What he testified to as quoted in appellant's supple-

mental brief (p. 12), was but his understanding and by

the witness designated as hearsay, and was qualified by

his answer to the questioning of the Court as follows

:

<*THE COURT—What you know of your own
knowledge, as to the lines, or location or situation?

^ ^ A. I don 't know a thing, only what I had heard,

and I had reasons for not knowing which I could de-

tail if necessary.

THE COURT—I do not think it is necessary; just

the fact." (452.)

We reiterate that there was an utter failure to locate

any of the monuments or boundaries of the Dave Lewis

Hope save the solitary discovery monument which we

proved was up at the apex of Mt. Oddie. No other mon-

uments were identified. There was a reference to a stake

that was down on the Mizpah ground, but that never was

definitely proven as belonging to the Dave Lewis Hope

claim. In attempting to locate one of the stakes of the

Dave Lewis Hope down on this ground, Carr indicated
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the East center post of the Mizpah at Point 12 on his

diagram on the black board, while Porter indicated it at

an entirely different point in said diagram designated

as Point 10 thereon (200-201, 247). We submit an ex-

amination of the record taken as a whole leads to the

conclusion that that stake was a Mizpah stake, and

Mizpah and Mizpah Intersection were confused.

While Carr had testified that he built nine monuments

(65), Caper testified that he didn't know where Carr's

monuments were, that he didn't know where he went with

Mr. Carr on the ground with reference to the North Star

shaft (131, 136).

Porter stated that he saw but eight monuments (184.)

Ish testified that he never saw these monuments, that **he

* ^ saw no stakes on that part of the hill, except the Corona
^

' stakes which was a claim that runs northwest and south-

^

' easterly and lay in at the bottom of the hill which would

^ ^ be at the southwest of the present location of the Ivan-

^^pah; there was a stake or two in there near the corner

*^of the Mizpah northeast comer." (235.)

Salsberry went clear over the ground and found no

monuments. (324.)

Oddie testified that he never saw any of the Dave

Lewis Hope monuments at all during the year 1901, al-

though during that time he walked round the vicinity

daily. (359.)

Harris saw only a stake on the Mizpah claim marked

Mizpah Intersection, in addition to the location monu-
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rnent pointed out by Davis up on the apex of Mt. Oddie.

(386-8.)

Ray testified that he went a thousand feet to the south-

east of the location monument of the Dave Lewis Hope

and found no monuments. (278.)

Dr. Hudgens testified that he knew of the two monu-

ments being erected in the summer of 1902, but prior to

May 4, 1902, there had been none. (449-50-3.)

Golden testified that the location monument was the

only one he ever saw (403), while Ramsey also testified

that he never saw but the one post, the location monu-

ment. (474.)

The Ivanpah claim had been surveyed by Mr. Booker

but the survey and maps had been burned with the rest

of his fieldnotes in one of the Tonopah fires. (493.) So

we had no map to offer and appellants offered none

other than the small plat which is attached to the record,

(pp. 514-515.)

The Dave Lewis Hope claim was illustrated by a dia-

gram on the blackboard called the Carr diagram while

the Ivanpah was also illustrated by a similar diagram.

In using these diagrams the following took place up-

on the examination of Ish

:

^^Q. Assuming that the white lines as made by Mr.
Carr are the lines of the Dave Lewis Hope claim,

where would the dump made when you were going
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back and forth to Weepah be, inside those white lines

or outside them?
^ ^ A. Using this as a basis 1

^'Q. Using the white lines as a basis, was the work
inside of the white lines or outside, not using the dia-

gram in blue (the Ish diagram) at all?

* ^ A. Well, I have got to think. I believe it would
be clear outside of their lines.

^^Q. About how many feet would it be from the

point where you found the Carr notice 1

^^A. Well, the Carr notice was found on top of the

ridge at this point ^1/ that is I assumed that in mak-
ing this map, that that is the point marked ^1^ and I

made this to start on, using this as a starting point.
^ ^ Q. Using that as a starting point how far outside

or inside of the westerly side lines of the Dave Lewis
Hope claim would that dump be?

*^A. It would be well without it.

^^Q. About how many feet?
^ ^ A. Why, I should say not less than between fifty

and one hundred feet.

^^THE COURT—Not less than fifty or one hundred
feet outside the line?

**A. I think so; using this point here at which the

Dave Lewis location notice was posted." (225-6.)

Salsberry testified that taking the location monument

of the Dave Lewis as seen by him up near the apex of Mt.

Oddie and laying the location out on the ground accord-

ing to the notice on said monument, the cut made by Mc-

Cune would be outside the lines of that location. (349.)

x\nd further testified that taking the location monu-

ment of the Dave Lewis Hope as testified to by him and

laying the location out on the ground in accordance with

said notice, that the cut done on the Ivanpah by Ray
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would be well outside of the Dave Lewis Hope claim;

that it would be fully 450 feet from said cut to their mon-

ument. (349-50.)

Again Ish testified that the cut that he saw in Febru-

ary made by McCune had no ledge or vein.
^

' It was
'* simply a streak in the rhyolite discolored with manga-

^'nese of which there are a number and they showed

*' along the road, at the cut of the road leading up to the

^^ North Star.'' (p. 269.)

* ^ Q. Counsel was asking you about the place where
Mr. Ray worked, being in line with the work that you
say was done in February in this cut, will you please

explain to the Court and state whether or not that

work in the cut was on the course of your vein where
Mr. Ray did the work?

^^A. No, it is not on the strike, not at all; the cut

is not on the strike of the vein that I did the work on
the Ivanpah at all.

**Q. If the place where Lewis did the work then in

February is—it is a parallel vein some distance off,

then?
'^Q. How far off?

*^A. It would be a difference—they would diverge

at probably a hundred feet or more and continue to

diverge as they went north. * * * (271.)

Here the witness pointed out on a large photograph

(not in the record), the North Star working shaft, also

the Ivanpah work location shaft (indicating.)

^^THE COURT (referring to the Ivanpah work
location shaft)—About how many feet west of the

North Star shaft?
** A. Oh, I should say about 400 feet, maybe a little



bit more and the location monument of tlie Dave Lewis
Hope is up there (indicating).

**THE COURT—That would be about how far and
in what direction from the North Star?

* * A. That would be north and east, quite a varia-

tion from north over to the northeast and it would
probably be 450 to 600 feet, some place there, I don't

know just how far.

**Q. In the neighborhood of five hundred feet?

**A. Yes, it lays over the hill, probably more than
500 feet measured up that way.

''Mr. METSON—Can you show the point where
the stake was?
.

'

' A. Yes, I can show the location of that stake, that

is the last lease that took out ore, right there, it is

right behind that (indicating).

''THE COURT—AYhat does this indicate? (point-

ing.)

"A. That is the Montana.
" Q. About how many feet east of the Montana ?

"A. The nearest location to any point is the assay
office of the Tonopah companj^, and from there up to

there would be about 250 feet. I am approximating
that also.'' (273-4.)

So Booker who had made the survey of the Ivanpah

for patent, testified:

" Q. Taking the easterly side lines of the Tvanpah
as laid by you on the ground for patent in this mat-

ter in this application, was or was not this monument
(the Dave Lewis Hope previously testified to by him)
west or east of the east sid0 line of the Ivanpah?
"A. It was east.

"Q. About how far?

"A. "Well, I should judge from 150 to 200 feet.''

(493.)
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No one can fail to appreciate the difficulty before this

Court in arriving at a solution of the facts involved in

this case from the conflict of the testimony shown by the

record before the Court.

We have not heretofore called its attention to the con-

flict of tlie testimony in relation to when the preliminary

discovery work was done by Carr and Lewis. While

Carr testified that he together with Lewis did this work

in August, 1901, (65), and Caper testified that he saw

the cut in October of that year (131), Porter also swear-

ing that he saw it in November (157), yet, as conclu-

sively proven from the testimony of Ish, (221), Ray

(280-281), McCune (305-6), Salsberry (325-6), Curtis

(353-4), Oddie (359), Harris (383), Golden (455), Ram-

say (469-73), no cut was made by them until February,

1902.

Judge Hawley was fully alive to the difficult con-

ditions of the case, but he was in a better position than

this Court, for he was aided by the opportunity given in

the examination of the witnesses to observe their method

of testifying and also by the diagrams on the blackboard

made by both parties, as well as by larger photographs

which do not appear before this court.

Judge Hawley stated on the trial, referring to an at-

tempt to locate the southwest corner of the Dave Lewis

Hope

:

'^You cannot tell where the corners are unless you
assume it. There is no survey and no maps, and you
will have to assume it if you run it at all. The courses
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and distances have not been defined in any other way
except upon the assumption that it starts in a certain

place. I see no way of proving either one of the claims

by any definite testimony. A map would help the wit-

nesses materially in the testimony. We would have
something as a basis to go on and I have been liberal

in this for the reason that I did not see any other way
of getting at it in the way presented.*^ (301.)

The Ivanpah claim was presented to the Court by

means of these diagrams, the boundaries and corners as

they were marked on the ground being indicated by Ish

on the black board (225). We showed a discovery on

October 10, 1901 (212, 213, 215), erection of our dis-

covery, and other monuments and boundaries marked

before December 31, 1901 (216, 219, 220) ; necessary pre-

liminary work between December 1 and 15, 1901, consist-

ing of a cut four feet wide run into the hill and cutting

the vein at a depth of ten feet, fully 11 or 12 feet from

the top of the cut as it extended down to the bottom of

the cut, the cut being somewhat of an adit (216-252)

;

recordation of certificate of location with the District Re-

corder and County Recorder (253) and the recordation

of the amended certificate of location (538-9-40). We
also showed that $500 worth of work had been done on

the claim in June, 1902, and up to the time of the trial

that over $70,000 had been expended thereon in develop-

ment work (390).

We come now to a discussion of a branch of the case
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where appellants attack Judge Hawley^s opinion in hold-

ing that the first location notice or certificate of Ish is

sufficient in law. Appellants made a technical attack up-

on tlie Ish certificate, but we contend they are ** hoist by

their own petard. '
^ If our first notice is insufficient, then

tested by the same formula their final certificate is clear-

ly defective.

Counsel in their supplemental brief (page 44), in dis-

cussing our criticism of the fact that appellants* dis-

covery shaft on their alleged claim as designated in their

amended certificates of location is located at hvo different

points on the same claim at a distance of three hundred

feet apart (see appellee *s opening brief p. 18-19), invite

the attention of the Court to page 169 of the record stat-

ing that it will be there found that the *

' original certifi-

cate reads'' (quoting) and that the ^ Aforegoing is the or-

*4ginal certificate (164), and the word shaft was changed

*'to monument before the certificate was recorded.''

(166.)

The two copies certified from tlie office of the County

Recorder and the two certified copies from the office of

the District Mining Recorder show the word shaft. All

interlineations in the so-called original type-written doc-

ument are in ink save and except this one word that Port-

er says he changed by indelible lead pencil before record-

ing. The County Recorder might make a clerical error,

so might the District Mining Recorder, but is it possible

that they both at different times made exactly the same

error in substituting shaft for monument at the precise
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place in the same writing, or is this only another mani-

festation of Porter's elasticity as a witness?

Every presumption is in favor of the correctness of a

transcript taken from an official record and certified to

by the legal custodian thereof.

Counsel for appellants argue that they have substan-

tially complied with the requirements of the Nevada

statute relative to a description of the corners of the

claim, in their amended certificate. We think an examin-

ation of the said certificate will show that tliey have not

even attempted to comply with the statute in this respect,

as we understand it. While we are not inclined to be

technical on the point that certificates of location as re-

corded must literally comply with the statute, yet a lit-

eral compliance and no compliance at all in this respect

are two different conditions. It can hardly be contended

that the legislature in providing that the dimensions of

monuments to be used in marking the corners of a claim

meant that there should be an entire disregard of its pro-

visions and that instead of conforming thereto substan-

tially, no conformance at all was necessary, as would ap-

pear to be the contention of appellants if we are to con-

sider their argument in relation to the conditions exist-

ing in their certificate.

If the legislature did not intend that the provisions of

the statute should be followed, why designate the size of

the posts or stones to be used and the manner in which
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they were to be placed? Why not simply say a post or a

stone, leaving to individual judgment the size or dispo-

sition thereof in the ground ? Statutory enactments must

be reasonably supposed to mean what they in plain terms

express and especially is this so where, as in the statute

under discussion, there is absolutely no room for con-

struction.

^^ When a post is used it must be at least four inches

square by four feet, six inches in lengtli, set one foot

in the ground, with a mound of stone or earth four

feet in diameter by two feet in height around the

post. * * *'' (Sec. 209 as amended in 1901, Cut-

ting's Compiled Laws, Nevada.)

And we take it that the description referred to in Sec-

tion 213 of said Compiled Statutes must be such a de-

scription as substantially conforms to the above provis-

ions of the statute as amended in 1901. If the statute

requires a description of an object in one instance, and

it is already provided in another section of the statute

relf.ting to the same subject, of what that object shall

consist, giving its size and dimensions and how it shall be

placed under certain conditions, no other deduction can

be dra^vTi than that the two statutes must be considered

as being in pari materia, and construed together.

Appellants have made no attempt to describe their cor-

ners in conformity with the statute ; they simply refer to

them as posts, with no reference to the manner in which

they are placed on the ground.

We have not at hand the case of Short vs. Johfison,
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cited by counsel in their brief on this point, but in the

case of Walker vs. Pennington, 71 Pac, 156, relied upon

as authority for the position taken by Judge Brown in

Short vs. Johnson, a substantial compliance with the

Montana statute in this respect was shown.

The provisions of the Montana statute are identical

with the Nevada statute in this respect (i. e., the dimen-

sions of the posts required when posts are used), and the

provisions as to what the declaratory statement shall

contain in relation to the corners is also identical with

the Nevada statute. In that case, the corners were de-

scribed as *^a stake over four inches square set at least

*^one foot in the ground and surrounded with a mound

*^of earth and stone four feet in diameter and two feet

^'high, marked ^Cor. No. 1 N. W. corner Dictator Lode

^^ ^located November 8th, 1899, Wm. Walker and Lane

^^ * Walker, locators.' '^ The description was deficient

only in respect to the length of the posts.

The Court there saying:

*'If it be conceded that the description of the cor-

ners in the declaratory statement might have been

more exact by giving the length of the corner posts,

it cannot be said that the omission to do so renders it

absolutely void or that no description is given because

of such omission. '

'

And holding further that the provisions of the statute

requiring the filing of the declaratory statement includ-

ing tlie provisions thereof were mandatory, and a sub-

stantial compliance therewith was necessary.

Should it be conceded that the location certificate is
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only prima facie evidence of the facts therein stated, ap-

pellants could have shown by parole that they did sub-

stantially comply with this statute. But this they failed

to do. On the contrary, Carr testified that he built his

monuments out of rock, sand and sagebrush (94), and

built them four feet wide at the bottom and three feet

high (95) with a scantling in the top projecting seven or

eight inches, and all that he put on these pieces of scant-

ling to mark them was northeast comer, soiTtheast cor-

ner, etc. (99.) And Porter when he testified that the claim

was surveyed by himself and Vaughan, in May, 1902 (he

carrying the stakes), stated that they put them right in

the same places with the old Dave Lewis Hope stakes

(197-210), and no attempt was made to describe them or

to show that they conformed to the statute.

Further, the amended certificates are absolutely lack-

ing in the statutory reference to a natural object or per-

manent monument. We cannot agree with counsel that

the vague reference to an apex of a hill or to a post or

monument on such apex of hill meets the requirement of

a reference to a natural object or permanent monument

as **will identify the claim. *' The hill so far as such ref-

erence thereto goes might be one of a dozen hills in that

locality. There is no designation of it by which it could

be found if it were desired by a stranger to locate the

boundaries of the Dave Lewis Hope or Mizpah Intersec-

tion or to distinguish it from any other hill in the local-
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ity. While the first notice of Lewis and Carr places the

Dave Lewis Hope on another mountain than the one

urged at the trial, ^4n the hill or mountain east of the

* * * Tonopah mines.'' (pp. 502-3.)

The same objection must be made to the post or monu-

ment situated so vaguely and indefinitely on the apex

of a hill as the greater must include the lesser. We might

use the same argument in reference to the discovery

shaft or its equivalent, but that is objectionable for more

cogent reasons. We have shown in our opening brief

(pages 18-19), that the discovery shaft as appears on the

face of these certificates is situated at two different

places on the alleged claim of appellants, three hundred

feet apart.

It is well settled from the earliest decisions that, if by

the reference to any natural object or permanent monu-

ment the claim recorded can be identified with reasonable

certainty, the record will be sufficient; otherwise not.

AT
North Moonday Mining Co. vs. Orient Mining Co.,

1 Fed., 534.

We submit that not alone do these certificates fail to

show by the required reference that the claim can be

identified thereby with *^ reasonable certainty,'' but a to-

tal absence of the proper reference.

Counsel make the point that if the record of their loca-

tion notice is prima facie evidence only of the truth of the

statements therein contained, that they were deprived of

the right to show that such statements were not true, in

that the Court denied them this view of the case.
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There is surely nothing in this point. We introduced

in evidence these amended certificates certified from the

record. If counsel did not see fit to disprove or rebut

the evidence contained therein, it is not for them now to

complain of the Court for their own negligence in not

meeting defendant's theory of the case.

But even if this question were debatable, we cannot

see what more plaintiffs could have done than they did do

in their ineffectual efforts to locate a definite claim. Their

rights were not prejudiced in any material sense, for

they attempted and were allowed the opportunity to

prove every step in the location of their claim which the

certificate of location is presumed to cover, and failed.

And in this connection, we submit further that the

appellants forfeited all rights to their location (assum-

ing that they showed one) by their failure to show that

they had fulfilled the requirements of Section 209 of the

Nevada statute as amended in 1901, not alone by their

neglect to do the necessary preliminary work within the

statutory period of ninety days, but the *^cuf they did

make fell below the requirements of the statute relative

to tlie dimensions thereof, and their location, if any, never

was completed at the time of the trial of this action.

Section 209 provides tliat the cut or cross cut or tunnel

must cut the lode at a depth of ten feet or if an open cut

is made along the lode or ledge, it must be equivalent in

size to a shaft four feet by six feet by ten feet deep.
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Porter testified directly that the cut made in Fehniary

and enlarged by him in May, was only ^ ^ seven feet or so '
*

deep. (158-159-160.)

The provisions of the statute in this respect are man-

datory and have been directly construed as such by the

Supreme Court of the State of Nevada, in the case of

Sissons vs. Sommers, 24 Nov., 379, where location work

failing to exactly meet the statutory dimensions as to

depth, as in this instance, was held to work a forfeiture

of the claim.

See. also,

Zerres vs. Vanina, 134 Fed., 610.

Northmore vs. Simmons, 97 Fed., 386. (C. C. A.)

in which latter case a mining regulation providing that

certain preliminary work shall be done within ninety

daj^s, otherwise the claim should be subject to relocation,

was held a valid regulation and the claim forfeited by

reason of the failure to do the work within said period.

Appellants upon the argument on appeal, have at-

tempted to show impliedly, if not in terms, a relocation

of the alleged Dave Lewis Hope claim in order to evade

the deductions necessarily to be drawn from the facts

of this record.

But Section 214 of Cutting's Compiled Statutes of Ne-

vada for 1900, requires that a relocation shall be made

either by sinking a new discovery shaft and fixing new

boundaries in the same manner as if it were the location

of a new claim, or sinking the original discovery shaft ten
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feet deeper and erecting a new or adopting the old bound-

aries. And in either case a new location stake shall he

erected.

In no respect have appellants complied with either of

these conditions.

Porter testified that he enlarged the cut made in Feb-

ruary from a width of four and a half feet to a width of

from fourteen to sixteen feet, and sunk the shaft five feet

by eight in the clear. The depth being seven feet or so.

(158-159-160.)

There is not a word of testimony as to the erection

of a new location stake. Appellants evidently desired to

^' carry water on both shoulders/' for Porter testified

that he never saw the location monument of the Dave

Lewis Hope, which as we have heretofore shown to the

Court was proven to have been in existence with llie

location notice therein as late as October, 1903, yet he

also swore that he put nine monuments in the places of

eight, all that he claimed to have seen (197-210), without

testifying as to the location of a new discovery monu-

ment.

We submit that appellants signally failed to show any

such re-location as the statute contemplates.

Counsel claim that the record is absolutely silent as to

the point where our location notice was posted. In view

of the difficulties presented on the trial 'of this case, we

think we showed as clearly as possible under the circum-
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stances, not alone the point at which such location notice

was posted, but a substantial compliance with all of the

other requirements of the statute both National and

State. It appears directly from the evidence of Ish

(215), that *^he wrote out his location notice, put it in a

'

' can and placed it in a stone monument about three and
*

' a half feet high, probably two feet and a half or three

**feet wide at the base, possibly it might be four.'' It was

a stone monument placed on the vein of his discovery.

(215.)

The witness then testified to the doing of the prelimi-

nary work by Mr. Ray. (216, 252.)

*^Q. Now where was the discovery monument or

where did you put this monument in which you placed

this notice with reference to this work ?

**A. Well, it was some place about fifteen feet

away. The work was about fifteen or twenty feet to

the westward of where the monument was.*' (217.)

Again, on page 273, using the photograph introduced

bj appellant, Ish pointed out to the Court thereon the

Ivanpah location work shaft. (The discovery monument

being previously testified to as being fifteen or twenty

feet to the westward.)

*^THE COUET—About how many feet west of the

North Star shaft?

'*A. Oh, I should say about 400 feet west of the

North Star, maybe a little bit more, and the location

of the Dave Lewis Hope monument is up there. (In-

dicating.)

**THE COURT—That would be about how far and
in what direction from the North Star?
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(i A. That would be north and east, quite a varia-

tion from north over to northeast, and it would prob-

ably be 450 to 600 feet, some place there. I don't

know just how far.

^^THE COURT—In the neighborhood of 500 feet!

^ * A. Yes, it lays over the hill, probably more than

five hundred feet measured up that way."

An examination of the testimony of Mr. Ish will show

that the boundaries of the Ivanpah were marked at the

beginning with monuments at each corner and one at

each side line center in substantial if not literal com-

pliance with the statute. (217-18-19.) And before the

amended location certificates were filed, a survey was

made and the patent monuments were put up by Mr.

Booker, the U. S. Surveyor, whose testimony is uncon-

tradicted. (493.) Furthermore, these monuments were

an exact compliance with the provisions of Section 210

as amended in 1901, as will be seen by an examination of

the certificates themselves in the record. (467-538.)

These monuments were plainly marked so as to iden-

tify them. (220, 467, 538.) The preliminary work was

shown to have been done by Mr. Ray in conformity to the

Nevada statute, '^consisting of a cut four feet wide run

** into the hill and cutting the vein at a depth of ten

* * feet, fully eleven or twelve feet from the top of the cut

**as it extended down to the bottom of the cut, the cut

*' being something of an adit." (216-252.) This work

was done within the period of ninety days, to wit : some

time between the first and the fifteenth of December, 1901.

(252.)
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Counsel devote much space in an attempt to prove that

we have failed to comply with the requirements of the

Nevada statute relative to the recording of a proper loca-

tion certificate, and should we be willing to concede all

that they claim as to tlie necessity for compliance with all

of the acts mentioned in the statute as being requisite to

complete the location of the claim, yet we submit that in

the absence of valid intervening rights, a failure to re-

cord the location certificate within the statutory time does

not work a forfeiture of the claim where there is no for-

feiture penalty affixed to the statute.

Jupiter Mining Co. vs. Bodie M. Co., 11 Fed., 666.

Bell vs. Bed Rock T. & M. Co., 36 Cal., 214.

Emerson vs. McWhirter, 65 Pac, 1036, 133 Cal.,

510.

Last Chance M. Co. vs. Bunker Hill & S. M. Co.,

131 Fed., 586.

Zerres vs. Vanina, 134 Fed., 610.

*^A11 the authorities both National and State agree

that unless the locator substantially complies with the

law in regard to the labor to be expended on the claim

in the manner and form required by the statutes, his

rights may become forfeited. This provision is man-
datory and must he complied with.

ij

Zerres vs. Vanina, 134 Fed., 617.

Sissons vs. Sommers, 24 Nevada, 379, 55 Pac, 829.

Northmore vs. Simmons, 97 Fed., 386.

But a statute requiring the certificate of location to be
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recorded while mandatory as to compliance, is simply

directory as to time ^'provided all things had been done

^*as the act required before any other or better right to

**the same ground had been perfected."

Faxon vs. Bernard, 4 Fed., 702.

Preston vs. Hunter, 67 Fed., 996.

'^Certificates of location are not conclusive proof

of the facts which they recite against those asserting

rights adverse to their makers. They are competent
evidence of the fact that they were made and filed and
hence of an important link in the chain of title, but

when the existence of the facts which they recite is

challenged they are but the ex parte statements of

interested parties and there is nothing in them or

their relation to the property or the parties to bind

those claiming adversely to their makers or to estop

them from estahlishing the truth hy the customary
oral and written evidence/'

Uinta Tunnel M, & T. Co. vs. Creede & C. C. M.

Co., 119 Fed., 169.

Creede & C. C. M. & M. Co., vs. Uinta T. M. & T.

Co., 25 Sup. Ct. Eep., 267.

Lindley on Mines, Sec. 393.

The very statute upon which appellants place such re-

liance has been construed fully and with great clearness

by Judge Hawley in the case of Zerres vs. Vanina, supra.

The Court there says, referring to Section 210 of Cut-

tinges Compiled Laws of Nevada:

''It gives to the locator ninety days to record his



30

certificate of location after posting his notice of lo-

cation; tells him what it shall contain and declares

that if it does not contain what is required, the ^rec-

ord* shall be void. It does not say that if the record

is not made his rights to the claim shall be forfeited.

It is important for him to make the record to record

his certificate of location within the time required,

and see to it that it contains all of the six requirements

stated in Section 210. Why? Because as therein stat-

ed, * any such record or a copy thereof * * * shall

be prima facie evidence of the facts therein stated.'

But if he fails to record his claim, it ivas not intended

that he should he deprived of all his rights to the min-

ing claim provided he had substantially complied with

all the other requirements of the mining laws. The
record of the location is the inception of what may be

called the paper title. It does not, of itself, constitute

title, nor the possessory right to the mining ground
to which it relates. * * *'»

The learned Judge then further elucidating his con-

struction of the statute, goes on to say

:

'* Suppose the certificate of location had been filed

within the time specified in the statute, but in reality

that the statements made therein were false. Such a

record would not make the possessory title good. The
subsequent locator, notwithstanding the fact that a

perfect record had been made, would not be estopped

from showing that it was false. If no record at all is

made until after a subsequent locator claims a right

to the ground, should not the original locator be al-

lowed to prove, if he can, that he had in all other re-

spects, fully complied with all the requirements of the

law? If he fails to properly record his certificate of

location, he may be deprived of the benefit given by
the law, which would enable him the more easily to

prove and make out a prima facie case. But it was
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not the intention of the laivmahers to deprive him of

otherwise proving that he had performed the essen-

tial acts necessary to give him the right of possession

to the ground/' (The italics are ours.)

We have quoted at considerable length from this de-

cision not alone for the sound law laid down therein, but

because it applies exactly to the position of defendants

in this case.

We do not believe tliat the case of Baker vs. Butte City

Water Co., 72 Pac. Rep., 617, affirmed by the Supreme

Court of the United States in Butte City Water Co. vs.

Baker, 196, U. S., 119, is applicable to the facts or the

law governing this case. As we stated in our former

brief, that case went up from Montana and the State

court below had excluded a notice of location, stating

that ^4t does not conform to the statute of the State of

''Montana, or with the construction of this Court in the

''case of Purdum vs. Ladden, 23 Mont., 387. * =* * We
"are satisfied therefore that the Court did not err in ex-

" eluding the location notice of the 'Kenyo' claim.'' (28

Mont., 226.) And that was all that was decided by the

Supreme Court of the United States in affirming the de-

cision of the lower court.

Furthermore an examination of the Montana statute

relative to the recording of location certificates will show
»

that it contains no provision whatever of the nature of

that contained in the Nevada statute. It is absolutely

silent as to the effect of a failure to record a proper

certificate, while the Nevada statute expressly states
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what the penalty for such a failure shall be. And the

expression of one thing is the exclusion of all others.

See Pol. Code 1895, Sec. 3612, as amended Act March

15, 1901, Stats. Montana.

Snyder on Mines, pages 1285-6.

The other cases cited to this point by counsel do not

appear to us to have much more bearing upon the facts

disclosed by the case at bar.

The decision in the case of Purdum vs. Laddin, 59 Pac,

153, 154, was based upon the same statute of Montana.

In Preston vs. Hunter, 67 Fed., 996, Judge Hawley

stated in terms that *Hhe mere failure to record the de-

** claratory statement within the statutory time does not

** render the location of the claim invalid where there

** are no intervening rights before the record is proper-

** ly made, if there has been a full compliance with the

** law in all other respects.*'

We surely have no quarrel with this law.

In Lockhart vs. Wills, 54 Pac, 336, 340, and Lockhart

vs. Johnson, 181 U. S., 516, affirming the former, the suit

was in ejectment of a mining claim and it was shown

therein that the statute of New Mexico relative to the

doing of the necessary acts requisite to the location of a

valid mining claim had never been complied with in any

particular save the posting of a notice on a pile of rocks.

As the Supreme Court of the United States said

:

'*No work was done, no monuments or posts set, no
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discovery shaft sunk, nor any tunnel, adit, or open

cut driven as provided by law.'^

The case of Wright vs. Lyons, 77 Pac, 81, is controlled

by the Oregon statute which holds that ^'any and all

* locations or attempted locations of quartz mining

** claims within this State subsequent to the thirty-first

*
' day of December, 1898, that shall not comply and be in

** accordance with the provisions of this Act shall be null

** and void/*

Session Laws Oregon, 1898, P. 16, Sec. 10.

The plaintiffs in that case failed either to mark their

boundaries or to cause to be attached to the copy of the

location notice to be recorded, the affidavit in proof of the

work required to be done.

In the case of Kendall vs. San Juan Mining Co., 144 U.

S., 654, the original claimants there had never located on

unoccupied mineral lands of the United States, and m^
adverse rights had intervened.

The case of Mining Co. vs. Tunnel Co., 196 U. S., 337

cited by counsel, we have referred to in an earlier part

of this brief as affirming the case of Uinta Tunnel M. S
T. Co. vs. Creede £ C. C. M. Co., 119 Fed., 267, where

the Circuit Court of Appeals uses the language quoted

by us relative to the location certificates being simply

prima facie evidence of the facts therein stated. x\nd this

too, under the Colorado statute which holds that ^'any
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''location certificate which shall not contain the statutory

'

' requirements shall be void. '

'

Mills Ann. Stats. Sec. 3151, Gen. Stats. Col. 1885,

p. 722.

Snyder on Mines, p. 1293.

Further, while if it be admitted that our original cer-

tificate of location did not recite the fact of compliance

with all the essential requirements of the statute, yet we

were not prevented from ''establishing the truth by the

customary oral and written evidence * * and we submit that

we did so establish the truth of our compliance with all

of the mining laws and showed our possessory right to

the land covered by the Ivanpah claim.

But in addition to this, whatever criticism may be

made of the defects in our original location notice, such

criticism is rendered nugatory in view of the fact that

after survey made and patent monuments placed (493),

we prepared and recorded in both the office of the Coun-

ty Recorder and of the District Mining Recorder an

amended notice of location in complete harmony with the

requirements of the statute, meeting them fully (467,

493, 538), before any valid rights had intervened therein.

And such amended certificate related back to the

original certificate of location in the absence of any such

valid intervening rights, of which this record we con-

tend, shows a complete absence. Such amended certifi-
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cate may be considered together with the original certifi-

cate even if the latter shall be deemed void.

Lindley on Mines, Sec. 338.

Duncan vs. Fulton, 61 Pac, 346.

Strepy vs. Clark, 5 Pac, 111.

Van Zandt vs. Argentine M. Co., 8 Fed., 725.

At the trial Judge Hawley indicated his desire to try

this case along broad lines and to hear all that could be

relevant or competent. Neither side could in fairness

ask for more, and we believe an examination of the rec-

ord will show that we tried to be fairly broad.

If in our briefs, we have at any place gone into narrow

lines or been critical in the construction of any of the

legal problems or papers in the record, it has been forced

upon us because of a desire to meet the extremely techni-

cal attack of appellants upon our first certificates of loca-

tion, and to show to the Court that if some of our papers

were defective, measured by the same legal rules all the

papers of our opponents were more so.

We object decidedly to the deliberate statement made

by counsel in their brief (p. 57), that we admitted that

the enlarged plat presented by appellants on the argu-

ment in the Circuit Court of Appeals (being a copy of

the plat attached to their opening brief) correctly pre-

sented the location of the North Star shaft and the dis-
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covery cut of the Dave Lewis Hope claim with reference

to the ''Lucky Jim^' and the '' Triangle. ^

^ No such ad-

mission was made by us at any time or in any argument.

On the contrary we objected to the introduction of the so-

called enlarged plat below, and our objection was sus-

tained, and the plat has that statement endorsed thereon

and signed by the Clerk of the Court below. At the argu-

ment in the Circuit Court of Appeals, our opponents pre-

sented this plat, and also illustrated their argument by a

colored diagram, which diagram was an enlarged copy of

the incorrect diagram attached to the opening brief for

appellants in this Court. No doubt appellants are as de-

sirous of having this incorrect plat and enlarged colored

diagram adopted by this Court, as they were to have it

introduced in the court below, but they do not correctly

state the facts relative thereto, and it is not in the record.

The plat shows another shaft thereon than those sunk by

the owners of the claims in suit, as is shown by the sur-

veyor's certificate thereon. And if used by this Court ad-

ditional explanatory testimony would have to be given.

But this Court is not concerned as to disputes between

counsel.

Simply to maintain our own standing, however,

we have had the shorthand notes of the re-

porter taken on the argument in this Court

transcribed into typewriting, and file them with

this brief. If the Court should desire to be inform-

ed on this point, we beg to call its attention to pages 34

and 40 of said notes. This tranjscript of the shorthand
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reporter will prove we have been unjustly and wrongful-

ly criticized in said brief. The fact still remains that the

plat admitted in evidence on the trial was the plat attach-

ed to the adverse and an exact copy of which is attached

to our opening brief. On the trial we asked counsel for

appellant if the plat was a correct plat of their claim and

it was stated by counsel that it was, as near as they could

plat it. (268.) So far as the record shows no survey is

claimed to have been made since its then use, and con-

ditions were identically the same on the argument as on

the trial. We therefore reiterate that the evidence of

this plat and the patents of the ''Lucky Jim'' and ''Tri-

angle" introduced in evidence remains uncontradicted

and the same show the discovery shaft or its equivalent

of the Dave Lewis Hope to be on patented ground and the

location if any there was, would therefore be void.

Again we must take exception to tlie statement of coun-

sel that it was conceded throughout the trial that the

North Star shaft was on the Ivanpah claim or that the

cut of the alleged Dave Lewis Hope was on said claim a

short distance north of the North Star shaft. Carr testi-

fied that he made this cut in August, 1901, which testi-

mony was attempted io be corroborated by Caper and

Porter, but which testimony we showed conclusively to

be false. (49.) Carr further testified that this work was

done right alongside of his location monument. In view

of the fact that the location momiment we claim was
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proven to have been erected upon the top, summit or

apex of Mt. Oddie, while he testified that he did the

location work right right alongside of his monument

(107) ; in view of the further fact that Porter swore

that he never saw any location monument, yet at-

tempted to prove a discovery monument further up the

ridge several hundred feet distant from where Carr

had located it (and if Porter is to be believed, the discov-

ery work that he testified to seeing in November, 1901,

as being the location work done by Carr, then the dis-

covery shaft must have been up there in order to recon-

cile this testimony), we think we may be exonerated from

the accusation of ** relying upon a technicality'^ or *^mak-

*^ing a misstatement of a fact or a misunderstanding of

*Hhe evidence,'' when on top of all this testimony, counsel

further introduced a plat showing their discovery shaft

or its equivalent to be sunk at an entirely different point,

and on patented ground.

In conclusion we assert that in view of the fact that one

of the appellants, and their chief witness, was impeached

by the testimony of eight or nine well known Nevada

citizens of standing; in view of the further fact that the

testimony of this impeached witness as to the doing of

preliminary discovery work was attempted to be cor-

roborated by Caper, who further vaguely testified that

he didn't know where he went with Mr. Carr on the

ground with reference to the North Star shaft; in view

of the fact that Porter who is the chief appellant, testified

that he saw this preliminary work in November, 1901,
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nesses that no work was done anywhere on behalf of ap-

pellants until February, 1902, which testimony, in the lan-

guage of Judge Hawley, was '^ clear, positive, direct and

convincing in its character'' (49), thereby practically

impeaching Porter, it hardly lies in the mouth of coun-

sel to comment upon the fact that Ish, Salsberry, Ray,

Davis, Harris, Curtis, Oddie, Golden, Hudgens and Ram-

say were ^'most of them stockholders and heavily inter-

ested in the defendant corporation,'' when it nowhere ap-

peal's in the record that either Curtis, Oddie, Davis, Ray,

Harris, or Hudgens were stockholders or had any finan-

cial interest in said corporation.

In view of these facts and of the original attempt at

the outset of the trial to locate the discovery monument

of the Dave Lewis Hope at one point on the claim along-

side a ^^cut,'' the futile effort of Porter to locate this mon-

ument at another point somewhere on the ridge; the

amended location notices curiously in harmony with these

inconsistencies placing the discovery shaft at two differ-

ent j)laces on the claim three hundred feet apart ; the as-

serted original notice further making the initial point the

discovery monument, and the copies certified from the rec-

ords making it the discovery shaft; the plat of the alleged

claim introduced by appellants showing the discovery

shaft at a different point altogether and on patented

ground ; the efforts of counsel in their briefs on appeal to

ignore the testimony of Carr and Caper and a portion

of the testimony of Porter, all go to show what is plainly
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apparent, an attempt to float the lines of the Dave Lewis

Hope down on the Ivanpah by any means possible.

Finally, we submit in the language of Judge

Hawley, the testimony in this ease was *^more or

less conflicting upon all of the facts of the case'' (41),

and such being the condition, his findings and judgment

therein should not be disturbed.

This Court held in the case of Last Chance Mining

Co, vs. Bunker Hill & S. Mining and Concentrating Co.,

131 Federal, 579, 587, that:

'* Findings made by a Master in pursuance of an
order to take proofs and report the facts and conclu-

sions of law to the Court that depend upon conflicting

testimony or upon the credibility of witnesses, espe-

cially where, as in this case, they are approved by
the trial Court, will not be disturbed. '

'

How much more strongly should this rule apply where

as in this case, all of the witnesses appeared before the

trial Judge, enlarging his opportunity of judging of their

veracity and arriving at a conclusion as to their oppor-

tunities for knowing the facts about which they testified

and where, too, several of the witnesses were practically

impeached?

**Where the witnesses appear and testify in a court

of equity, and there is a substantial conflict in the evi-

dence, the appellate court will not disturb the findings

and judgment of the trial court.''

Morrow vs. Matthew, 79 Pac, 196, 200.
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Stuart vs. Mauser, 72 Pac, 719.

Voe vs. Vallejo, 29 Cal., 391.

We respectfully ask that the judgment of the lower

court be affirmed.

KEY PITTMANN,
K. M. JACKSON,
CAMPBELL, METSON & CAMPBELL,

Attorneys for Appellee.
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In the District Court of the Fourth Judicial District of the

State dp Idaho, in and for the County of Blaine.

MARYLAND GOLD MINING AND
DEVELOPMENT COMPANY, LIM

ITED (a Corporation),

Plaintiff,

vs.

PHOENIX ASSURANCE COMPANY,
LIMITED, OF LONDON (a Cor.

poration).

Defendant.

Complaint.

The plaintiff above named complains of the defend-

ant above named and for cause of action alleges:

i
;

L ';

,

That the plaintiff, Maryland Gold Mining and De-

velopment Company, Limited, now, is, and at all times

hereinafter mentioned was, a corj)oration duly organ-

ized, created and existing, under and by virtue of the

laws of the State of Idaho.'

: . IL

That the defendant Phoenix Assurance Company,

Limited, of London, now is, and at all times hereinafter

mentioned was, a corporation duly organized, created

and existing, under and by virtue of the laws of England
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in.

That on the twentieth day of October, A. D. 1902, the

plaintiff, Maryland Gold Mining and Development Com-

pany, Limited, being the owner of a frame quartz-mill

buildings and additions attached thereto, and boiler and

engine and fixed and movable machinery therein con-

tained, in consideration of the premium of two hundred

and forty ($240.00) dollars, paid, the defendant by its

policy of insurance in writing, which said policy of in-

surance, is in words and figures as follows, to wit:

"Na. 5912347. Stock Company. $10,000.

Phoenix Assurance Company, Limited, of London, 19,

Lombard Street, E. C, and 57 Charing Cross, S. W. Es-

tablished 178i2, Head Office in the United States, 47

Cedar Street, New York, in consideration of the stipu-

lations herein named and of three hundred OO/lOO dol-

lars premium, does insure Maryland Gold Mining and

Development Company for the term of one year from

the 20th day of October, 1902, at noon, to the 20th day

of October, 1908, at noon, against all direct loss or dam-

age by fire, except as hereinafter provided, to an amount

not exceeding ten thousand dollars, to the following de-

scribed property while located and contained as de-

scribed herein, and not elsewhere, to wit:

$4,000—On frame quartz-mill buildings and additions

attached thereto, situate about 12 miles west of Hailey,

Blaine County, Idaho.

$6,000'—On fixed and movable machinery (exclusive

of engine and boiler) while contained therein.
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Other insurance permitted. Permission granted to

make alterations and repairs. Three-fourths value

clause. Watchman clause. This slip is attached to

and hereby made a part of policy.

No. 5912347 issued by the Phoenix Assurance Co., Lim-

ited, of London.

BUTLER & HEWITT,

\ Agents.''

(Additional slip pasted as follows:)

"Phoenix Assurance Company of London.

Established 1782. c

No. of policy, 5912347.

No. of renewal — . Endorsement dated Oct. 27,

1902. !

Amount insured, flO,000. Name of assured, Mary-

land Gold Mining and Development Co.

Old rate, 3.

New rate, 2, 40.

Old location, .

Expires Oct. 20, 1903.

This policy ceases to cover as originally written and

covers as follows: .

|14,000—On frame quartz-mill buildings as stated in

policy. .

|3,000—On boiler and engine and

f3,000—On fixed and movable machinery while con-

tained in said building.
\

Additional premium —

.

Return premium, $60 .

S. D. BOONE,

, Agent at Hailey, Idaho.
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Warranted by the insured that, during such time as

the within described buildings or works are idle or not

in operation, whether closed for repairs, or during the

absence of workmen, or otherwise (except as otherwise

herein provided), one or more watchmen shall be on duty

constantly, day and night, in and immediately about the

said buildings or works, and if the said buildings or

works shall at any time remain shut down for more

than thirty (30) days, notice shall be given this company,

and permission to remain so shut down be obtained and

endorsed hereon or this policy shall be null and void.

It is understood that in event of loss or damage under

this policy, this company shall not be liable for more

than three-fourths the actual cash value of the prop-

erty hereby insured, as of the time immediately preced-

ing such loss, and in event of other insurance permitted

thereon, then liable for its proportion only of three-

fourths of such value.

This company shall not be liable beyond the actual

cash value of the property at the time any loss or dam-

age occurs and the loss or damage shall be ascertained

or estimated according to such actual cash value with

proper deduction for depreciation however caused, and

shall in no event exceed what it would then cost the in-

sured to repair or replace the same with materials of

like kind and quality, said ascertainment or estimate

shall be made by the insured and this company, or if

they differ, then by appraisers, as hereinafter provided;

and the amount of loss or damage having been thus

determined, the sum for which this company is liable
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pursuant to this policy shall be payable sixty days after

due notice, ascertainment, estimate and satisfactory

proof, proof of the loss have been received by this com-

pany, in accordance with the terms of this policy. It

shall be optional, however, with this company to take

all or any part, of the articles at such ascertainment or

appraised value, and also to repair, rebuild or replace

the property lost or damaged with other of like kind

and quality within a reasonable time on giving notice

within thirty days after the receipt of the proof herein

required, of its intention so to do, but there can be no

abandonment to this company of the property described.

This entire policy shall be void if the insured has

concealed or misrepresented, in writing or otherwise,

any material fact or circumstance concerning this in-

surance or the subject thereof; or if the interest of the

insured in the property be not truly stated herein; or

in case of any fraud or false swearing by the insured

touching any matter relating to this insurance or the

subject thereof, whether before or after a loss. This

entire policy, unless otherwise provided by agTeement

indorsed hereon or added hereto, shall be void if the

insured now has or shall hereafter make or procure any

other contract of insurance' whether valid or not, on

property covered in whole or in part by this policy; or

if the subject of insurance be a manufacturing estab-

lishment and it be operated in whole or in part at night

later than ten o'clock, or if it cease to be operated for

more than ten consecutive days; or if the hazard be in-

creased by any means within the control or knowledge
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of the insured; or if mechanics be employed in build-

ing, altering or repairing the within-described premises

for more than fifteen days at any one time; or if the

interest of the insured be other than unconditional and

sole ownership; or if the subject of the insurance be a

building on ground not owned by the insured in fee-

simple; or if the subject of insurance be personal prop-

erty and be or become encumbered by a chattel mort-

gage; or if, with the knowledge of the insured, fore-

closure proceedings be commenced or notice given of

sale of any property covered by this policy by virtue of

any mortgage or trust deed; or if any change, other than

by the death of an insured, take place in the interest,

title or possession of the subject of insurance (except

change of occupants without increase of hazard),

whether by legal process or judgment or by voluntary

act of the insured, or otherwise; or if this policy be as-

signed before a loss; or if illuminating gas or vapor be

generated in the described building (or adjacent thereto)

for use therein; or if (any usage or custom of trade or

manufacture to the contrary notwithstanding) there be

kept, used, or allow^ed on the above-described premises,

benzine, benzole, dynamite, ether, fireworks, gasoline,

greek fire, gun powder exceeding twenty-five pounds in

quantity, naptha, nitro-glycerine or other explosives,

phosphorus or petroleum or any of its products of

greater inflammability than kerosene oil of the United

States standard (which last may be used for lights and

kept for sale according to law but in quantities not ex-

ceding five barrels, provided it be drawn and lamps filled
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by daj'light or at a distance not less than ten feet from

artificial light); or if a building herein described,

whether intended for occupancy by owner or tenant, be

or become vacant or unoccupied and so remain for ten

days.

This company shall not be liable for loss caused di-

rectly or indirectly by invasion, insurrection, riot, civil

war, or commotion, or military or usurped power, or

by order of any civil authority; or by theft; or by neg-

lect of the insured to use all reasonable means to save

and preserve the property at and after a fire or when

the property is endangered by fire in the neighboring

premises; or (unless fire ensues, and, in that event, for

the damage by fire only) by explosion of any kind, or

lightning; but liability for direct damage by lightning

may be assured by specific agreement hereon. If a

building or any part thereof fall, except as the result

of fire, all insurance by this policy on such building or

its contents shall immediately^ cease.

This company shall not be liable for loss to accounts,

(bill, currency, deeds, evidences of debt, money, notes,

or securities; nor unless liability is specifically assumed

hereon, for loss to awnings, bullion casts, curiosities,

drawings, dies, implements, jewels, manuscripts, medals,

models, patterns, pictures, scientific apparatus, signs,

store or office furniture or fixtures, sculpture tools, or

property held on storage or for repairs; nor beyond the

actual value destroyed by fire, for loss occasioned by

ordinance or law regulating construction or repair of

buildings, or by interruption of business, manufactur-
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ing process or otherwise; nor for any greater propor-

tion of the value of plate-glass, frescoes, and decora-

tions than that which this policy shall bear to the whole

insurance on the building described.

If an application, survey, plan, or description of prop-

erty be referred to in this policy it shall be a part of

this contract and a warranty by the insured.

In any matter relating to this insurance no person,

unless duly authorized in writing, shall be deemed the

agent of this company. This policy may by a renewal

be continued under the original stipulations, in consid-

eration of premium for the renewed term, provided that

any increase of hazard must be made known to this

company at the time of renewal, or this policy shall be

void. *

;

This policy shall be canceled at any time at the re-

quest of the insured; or by the company 'by giving five

days' notice of such cancellation. If this policy shall

be canceled as hereinbefore provided, or become void

or cease, the premium having been actually paid, the

unearned portion shall be returned on surrender of this

policy or last renewal, this company retaining the cus-

tomary short rate; except that when this policy is can-

celed by this company giving notice it shall retain only

the pro rata premium.

If, with the consent of this company, an interest under

this policy shall exist in favor of a mortgagee or of

any person or corporation having an interest in the sub-

ject of insurance other than the interest of the insured

as described herein, the conditions hereinbefore con-
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tained shall apply in the manner expressed in such pro-

visions and conditions of insurance relating to such in-

terest as shall be written upon, attached, or appended

hereto.
:

If property covered by this policy is so endangered

by fire as to require removal to a place of safety, and

is so removed, that part of this policy in excess of its

proportion of any loss and of the value of the property

remaining in the original location, shall for the ensuing

five days cover the property so removed in the new loca-

tion; if removed to more than one location, such excess

of this policy shall cover therein for such five days in

the proportion that the value in any one such new loca-

tion bears to the value in all such new locations; but

this company shall not, in any case of removal, whether

to one or more locations, be liable beyond the propor-

tion that the amount hereby insured shall bear to the

total insurance on the whole property at the time of

fire whether the same cover in new location or not.

If fire occurs the insured shall give immediate notice

of any loss thereby in writing to this company, protect

the property from further damage, forthwith separate

the damaged and undamaged personal property, put it

in the best possible order^ make a complete inventory

of the same, stating the quantity and cost of each

article and the amount claimed thereon; and within

sixty days after the fire, unless such time is extended in

writing by this company, shall render a statement to

this company, signed and sworn to by said insured, stat-

ing the know^ledge and belief of the insured as to the
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time and origin of the fire; the interest of the insured

and of all others in the property; the cash value of each

item thereof and the loss thereon; all incumbrances

thereon; all other insurances whether valid or not,

covering any of said property; and a copy of all the de-

scriptions and schedules in all policies; any changes in

the title, use, occupation, location, possession, or ex-

posures of said property since the issuing of this policy;

by whom and for what purpose any building herein de-

scribed and the several parts thereof were occupied at

the time of the fire; and shall furnish, if required veri-

fied plans and specifications of any building fixtures, or

machinery' destro^^ed or damaged, and shall also, if re-

quired, furnish a certificate of the magistrate or notary

public (not interested in the claim as a creditor or other-

wise nor related to the insured) living nearest the place

of fire, stating that he has examined the circumstances

and believes the insured has honestly sustained loss to

the amount that such magistrate or notary public shall

certify. The insured, as often as required, shall exhibit

to any person designated by this company all that re-

mains of any property herein described, and submit to

examinations under oath by any person named by this

company, and subscribe the same; and as often as re-

quired; shall produce for examination all books of ac-

count, bills, invoices, and other vouchers, or certified

copies thereof if originals be lost, at such reasonable

place as may be designated by this company or its rep-

resentatives, and shall permit extracts and copies

thereof to be made. .
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In the event of disagreement as to the amount of loss

the same shall as above provided, be ascertained by

two competent and disinterested appraisers, the insured

and this company each selecting one, and the two so

chosen shall first select a competent and disinterested

umpire. The appraisers together shall then estimate

and appraise the loss stating separately sound value and
damage, and failing to agree, shall submit their differ-

ences to the umpire; and the award in writing of any
two shall determine the amount of such loss; the par-

ties thereto shall pay the appraiser respectively se-

lected by them and shall bear equally the expenses of

the appraisal and umpire. This company shall not be
held to have waived any provision or condition of this

policy or any forfeiture thereof by any requirement act,

or proceeding on its part relating to the appraisal or

to any examination herein provided for; and the loss

shall not become payable until sixty days after notice,

ascertainment, estimate, and satisfactory proof of the

loss herein required have been received by this company,

including an award by appraisers when appraisal has

been required.
I

This company shall not be liable under this policy for

a greater proportion of any loss on the described prop-

erty, or for loss by and expense of removal from prem-

ises endangered by fire, than the amount hereby insured

shall bear to the whole insurance, whether valid or not,

or by solvent or insolvent insurers, covering such prop-

erty, and the extent of the application of the insurance

under this policy or of the contribution to be made by

this company in case of loss, may be provided for by
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agreement or condition written hereon or attached, or

appended hereto.

Liability for reinsurance shall be as specifically agreed

hereon. If this company shall claim that the fire was

caused by the act or neglect of any person or corpora-

tion, private or municipal, this company, shall, on pay-

ment of the loss, be subrogated to the extent of such

payment to all right or recovery by the insured for the

loss resulting therefrom, and such right shall be as-

signed to this company by the insured in receiving such

payment.

No suit or action on this policy, for the recovery of

any claim shall be sustainable in any court of law or

equity until after full compliance by the insured with

all the foregoing requirements, nor unless commenced

within twelve months next after the fire. Wherever in

this policy the word "insured'' occurs, it shall be held

to include the legal representative of the insured, and

wherever the word "loss'' occurs, it shall be deemed the

equivalent of "loss or damage."

If this policy be made by a mutual or other company

having special regulations lawfully applicable to its or-

ganization, membership, policies or contracts of insur-

ance, such regulations shall apply to and form a part

of this policy as the same may be written or printed

upon, attached, or appended hereto.

Provisions required by law to 'be stated in this

policy.—It is hereby declared and agreed that the funds

and assets of the company shall alone be answerable

under this policy, and that no member of the company
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shall be liable for more than the unpaid portion of his

share or shares in the capital of the company. This

policy is made and accepted subject to the foregoing

stipulations and conditions, together with such other

provisions, agreements, or conditions as may be in-

dorsed hereon or added hereto, and no officer, agent or

other representative of this company shall have power

to waive any provision or condition of this policy ex-

cept such as by the terms of this policy may be the sub-

ject of agreement indorsed hereon or added hereto and

as to such provisions and conditions no officer, agent or

representatives shall have such power or be deemed or

held to have waived such provisions or conditions unless

such waiver, if any, shall be written upon or attached

hereto, nor shall any privilege or permission affecting

the insurance under this policy exist or be claimed by

the insured unless so written or attached.

In witness whereof, the undersigned, being fully au-

thorized hereunto for and on behalf of the Phoenix As-

surance Company, Limited, of London, has subscribed

his name to these presents at New^ York; to be valid, how-

ever, only when countersigned by the duly authorized

agents of the said Company at San Francisco.

Countersigned
^

A. D. IRVING,

Manager.

Countersigned at San Francisco, this 20'th day of Oc-

tober, 1902. BUTLER & HEWITT,

Agents.

; S. D. BOONE,

Local Agent."
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"[Endorsed as follows]: "Countersigned, Standard

Fire Insurance Policy. Expires October 20th, 1903.

Property, quartz-mill. A'mt. $10,000. Premium, $300.

Maryland Gold Miniu'g and Development Company. No.

5912347. Phoenix Assurance Company, Limited, of

London. Established 1782. Pacific Department, 413

Californiai Street, San Francisco, Cal. Butler & Hewitt,

General Agents.

It is important that the written portions of all policies

covering the same property read exactly alike. If they

do not they should be made uniform at once. S'. D.

Boone, Hailey, Idaho. Countersign."

—insured the plaintifiP against loss or damage by fire,

to the amount of ten thousand (|10,000.00) dollars, on

said property for the term of one year from the twen-

tieth day of October, 1902, at 12 o'clock noon, until the

twentieth day of October, 1903, at 12 o'clock noon.

IV.

That the plaintiff has duly performed all the condi-

tions on its part to be performed, and on the nineteenth

day of August, A. D. 1903, said frame quartz-mill build-

ings and additions attached thereto and machinery and

fixtures were totally destroyed by fire, which was not

caused by any act, fault, neglect or want of care, of this

plaintiff; or by invasion, insurrection, riot, civil war, or

commotion, or military, or usurped power, or by order

of any civil authority or by theft; or by any neglect of

the insured to use all reasonable means to save and pre-

serve the property, at and after said fire, or by explosion

of any kind or by lightning. y
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V. '
. \

The plaintiff's loss thereby was uineteen thousand,

three hundred fifty-one and 75/100 (19,351.75) dollars.

VI. >

That on and between the 26th day of August, A. D.

1^3, and the 31st day of August, A. D. 1903, at the

county of Blaine, State of Idaho, the plaintiff furnished

the defendant with due and full proof of its said loss and

interest, and otherwise performed all of the conditions

of said policy of insurance, on its part; and at said time

and place after a full and complete examination of all

matters and things in and about and concerning said

property and its destruction and value, it was stipu-

lated and agreed in writing by and between the parties

herein, to wit, Maryland Gold Mining and Development

Company, Limited, and the Phoenix Assurance Com-

pany, Limited, of London, that the loss and damage to

the property described in said policy No. 5912347, was

$10,335.75, and the same was fixed, adjusted and agreed

to by said parties at said time and place in writing.

VII.

That the said defendant has not paid the said loss,

nor any part thereof.

Wherefore, plaintiff demands judgment against said

defendant for the sum of |10,0O0.0O, with interest

thereon from the 1st day of November A. D. 1903, at the

rate provided by law, and for costs of suit.

P. M. BRUNEE,
-

.
Attorney for Plaintiff.
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State of Idaho,

ine. y
ss.

County of Blaine.

Harry J. Allen, being first duly sworn, deposes and

says: •

1st. I am an officer of the Maryland Gold Mining and

Development Company, Limited, the plaintiff named in

the foregoing complaint, to wit, the president thereof:

2d. I have read the foregoing complaint and know

the contents thereof and the same is true of my own

knowledge, except as to those matters which are therein

stated to be on information and belief, and as to those

matters I believe it to be true.

HAKRY J. ALLEN.

Subscribed and sworn to before me this 8th day of

March, 1904.

[Seal] GEO A. McLEOD,

Clerk of District Court.

State of Idaho, ^
r ss.

County of Blaine. J

I. Geo. A. McLeod, clerk of the Fourth Judicial Dis-

trict of the State of Idaho, in and for the county of

Blaine, do hereby certify that the foregoing is a true and

correct copy of the orginal complaint filed March 8,

1904, at 11:55 o'clock A. M. and now on file in my office.

Given under my hand and the seal of said court, at

office in Hailey, this, the 9th day of June, A. D. 1904. ^

[Seal] GEO a. McLEOD,

Oerk of the District Court.
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[Endorsed] : No. 233. In Fourth District Court, State

of Idaho, County of Blaine. Maryland Gold Mining and

Development Company, a Corporation, Plaintiff, vs.

Phoenix Assurance Company, Limited, of London, a Cor-

poration' Defendant. Complaint. Filed March 8, 1904,

at 11:55 o'clock A. M. Geo. A. McLeod, Clerk of Dis-

trict Court. Filed, June 13th, 1904. A. L. Richardson,

Clerk. P. M. Bruner, Attorney for Plaintiff.

/// the District Court of the Fourth Judicial District of the

State of Idaho, in and for the County of Blaine.

MARYLAND GOLD MINING AND DE-

VELOPMENT COMPANY, LIM-

ITED (a Corporation),

- Plaintiff,

vs.

PHOENIX ASSURANCE COMPANY,
LIMITED, OF LONDON (a Corpora-

tion), '

Defendant.

Summons.

The People of the State of. Idaho, Send Greeting to the

Above-named Defendant:

You are hereby required to appear in an action

brought against you by the above-named plaintiff in

the District Court of the Fourth Judicial District of the

State of Idaho, in and for the Cbunty of Blaine, and to

answer the complaint filed therein, within ten days (ex-

clusive of the day of service) after the service on you of
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this summons, if served within the county; or if served

out of this county, but in this district, within twenty

days; otherwise within forty days, or judgment by de-

fault will be taken against you according to the prayer

of said complaint. The said action is brought to recover

judgment against the defendant for the sum of ten

thousand (|10,000.00) dollars, with interest thereon

from November 1st, A. D. 1908, and for costs of suit;

the same arising as damage from fire to same quartz-

mill buildings and machinery and fixtures therein situ-

ate about 12 miles west of Hailey, Blaine County, Idaho,

for which the defendant insured the said property of

Plaintiff. And reference is hereby made to a copy of the

complaint herein, herewith served, for a more complete

description of the cause of action.

x\nd you are hereby notified that if you fall to appear

and answer the said complaint, as above required, the

said plaintiff will take judgment for the amount de-

manded in the complaint, to wit |10,000.00 and interest

and costs.

Griven under my hand and the seal of the District

C<)^^t of i\ie Fourth Judicial District of the State of

Idaho, in and for the county of Blaine, this 8th day of

March, in the year of our Lord, one thousand nine hun-

dred and four.

[Seal] GEO. A. McLEOD,

Olerk.
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Sheriff's Office,

County of Latah,

State of Idaho.

>^ss.

I hereby certify that I received the within annexed

summons on the 13th day of March, A. D. 1904, and per-

sonally served the same upon the Phoenix Assurance

Company, Limited, of London, a corporation, by deliver-

ing to and leaving with John Moore (who is designated

as the agent of said Phoenix Assurance Company, Lim-

ited, of London, a corporation, upon whom service of

civil process, in any civil action may be made) in the

county of Latah on the ll:th day of March, A. D. 1904,

a copy of said summons; and that the copy so delivered

to and left with said John Moore, as agent of the

^Phoenix Assurance Company, Limited, of London, a cor-

poration, said defendant, was attached to a copy of the

complaint referred to in said summons:

Dated at Moscow, Latah County, State of Idaho, this

14th day of March, A. D. 1904.

J. J. KEANE,

Sheriff of Latah County, Idaho.

Bv J. W. Limallen,

Deputy.

SHERIFFS FEES:

Service fl.OO

Mileage 35

Return 20

.- #1.55
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State of Idaho, ^

County of Blaine. J

I, Geo. A. MeLeod, clerk of the District Court of the

Fourth Judicial District of the State of Idaho, in and

ffor the county of Blaine, do hereby certify that the fore-

going is a true and correct copy of the original ^^Sum-

mons" filed March 16, 1904, and now on file in my office.

Given under my hand and the seal of said court, at

office in Hailey, this the 10th day of June, A. D. 1904.

[Seal] GEO. A. McLEOD,

Clerk of the District Cburt.

[Endorsed] : No. 233. District Court, Fourth Judicial

iDistrict, County of Blaine. Maryland Gold Mining and

Development Company, Limited, a Corporation, Plain-

tiff, vs. Phoenix Assurance Company, Limited, of Lon-

don, a Corporation, Defendant. Summons. Filed,

March 16, 1904. Geo. A. McLeod, Clerk. Filed, June

13th, 1904. A. L. Richardson, Clerk. P. M. Bruner, At-

torney for Plaintiff.
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In the District Court of the Fourth Judicial District of the

State of IdkihOyin and for the County of Blaine.

MARYLAND GOLD MINING AND
DEVELOPMENT COMPANY, LIM-

ITED (a Corporation),

Plaintiff,

vs.

PHOENIX ASSUPvANCE COMPANY,
LIMITED, OF LONDON (a Corpora-

tion), !

Defendant. /

Praecipe for Default.

To the Clerk of the Above-Entitled Court,

You will enter default of the above-named defendant,

in the above-entitled cause, no answer, demurrer or ap-

pearance of any kind having been made by or on behalf

ol the defendant. '

P. M. BRUNER,

Attorney for Plaintiff.

State of Idaho, ^
>- ss.

County of Blaine. J

I, Geo. A. McLeod, clerk of the District Court of the

Fourth Judicial Disrict of the State of Idaho, in and

for the county of Blaine, do hereby certify that the fore-

going is a true and correct copy of the original "Praecipe

for Default'' in the above-entitled action filed April 6,

1904, and now on file in mv office.
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Given under my hand and the seal of said court, at

office in Hailey, this, the 10th day of June, A. D. 1904.

l;Seal] GEO. A. McLEOD,

Olerk of District Court Fourth Judicial District, Blaine

County.

In the District Court of the Fourth Judicial District of the

State op Idaho, in and for Blaine County.

MARYLAND GOLD MINING AND
DEVELOPMENT COMPANY, LIM-

ITED (a Corporation),

Plaintiff,

vs.

f

PHOENIX ASSURANCE! COMPANY,

LIMITED, OF LONDON (a Corpora^

tion),
;

,

"

Defendant.
«

Demurrer.

Comes now the defendant in the above-entitled action

and demurs to the plaintiff's complaint herein and for

cause of demurrer sets forth.
;

L ;

That said complaint does not state facts sufficient to

constitute a cause of action herein.

GEORGE G. PICKETT,

Attorney and Counsel for the Defendant.
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Service accepted and copy received April 16th, 1904.

P. M. BRUNER,

Attorney for Plaintiff.

State of Idaho, ^

County of Blaine. J

I, Geo. A. McLeod, Clerk of the District Court of the

fourth Judicial District of the State of Idaho, in and

for the county of Blaine, do hereby certify that the

foregoing is a true and correct copy of the original

*^Demurrer" in the above-entitled action. Filed April

16, 1904, at 9:53 o'clock A. M. and now on file in my

office.

Given under my hand and the seal of said court, at

office in Hailey, this the 10th day of June, A. D. 1904.

[Seal] GEO. A. McLEOD,

Clerk District Court, Fourth Judicial District, Blaine

Co., Ida.

[Endorsed]: Xo. 233. In the District Court of the

Fourth Judicial District of the State of Idaho, in and

for the County of Blaine. Maryland Gold Mining and

Development Company, Ltd., Plaintiff, vs. Phoenix As-

surance Company, Ltd., of London, Defendant. Demur-

rer. Filed April 16th, 1904, at 9:52 o'clock A. M. Geo.

A. McLeod. Clerk of the District Court. Filed June

13th, 1904. A. L. Richardson, Clerk. Geo. G. Pickett,

Attorney for Defendant.
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In the District Court of the Fourth Judicial District of the

State of Idaho, in and for the County of Blaine.

MARYLAND GOLD MINING AND
DEVELOPMENT COMPANY, LIM-

ITED (a Corporation),

Plaintiff,

.vs.

PHOENIX ASSURANCE COMPANY,

LIMITED, OF LONDON (a Cor-

poration),

Defendant,

i Petition for Removal.

Comes now the defendant. Phoenix Assurance Com-

pany, Limited, of London, a corporation, and respect-

fully represents, petitions and shows to the above-en-

titled court, and the Judge thereof: \

Your petitioner respectfully shows to this Honorable

Court that the matter and amount in dispute in the

above-entitled suit as shown from the complaint on

file herein exceeds the sura or value of the two thousand

($2,000) dollars, exclusive of interests and costs. That

the controversy in said suit is, and at the time of the

commencement of this suit was, between citizens of

different States, and that your petitioner, the defend-

ant in the above-entitled suit, was at the time of com-

mencement of this action, and still is, a resident and

citizen of England in the Kingdom of Great Britain,

and a nonresident of the State of Idaho, and that the
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plaintiff, Maryland Gold Mining and Development Com-

pany, Limited, a corporation, as shown from the com-

plaint filed herein, and as petitioner herein alleges and

avers, was then, and still is, a resident and citizen of

the State of Idaho.

And your petitioner offers herewith a good and suffi-

cient surety for his entering in the Circuit Court of the

United States, for the Southern District of Idaho, an

the first day of its next session, a copy of the records

in this suit, and for the paying of all costs that may be

awarded by said Circuit Court, if said Court shall hold

that this suit was wrongfully or improperly removed

thereto.

And prays this Honorable Court to proceed no fur-

ther herein, except to make the order of removal re-

quired by law, and to accept the said surety and bond,

and to cause the record herein to be removed into the

said Circuit Court of the United States in and for the

Southern District of Idaho; and it will ever pray.

PHOENIX ASSURANCE COMPANY, LTD., OP
LONDON, a Corporation,

Petitioner.

GEORGE G. PICKETT,

Petitioner's Counsel, Residing at Moscow, Latah

County, Idaho. \

\

Service accepted and copy received April 16th, 1M4.

P. M. BRUNER,
* Attorney for Plaintiff.
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' VERIFICATION.

State of Idaho, ^

County of Latah, j

Geo. G. Pickett, being duly sworn, deposes and says

that he is attorney for defendants in the above-entitled

action; that he has read the foregoing petition for re-

moval of the defendants in the above-entitled action,

and knows the contents thereof, and that the same is

true of his own knowledge, except as to the matters

which are therein stated to be on his information or

belief, and as to those matters that he believes it to be

true. That the said defendants are absent from the

State of Idaho w^here this affiant resides; and that the

facts are within the knowledge of this affiant, who is

attorney of the said defendants, and therefore he makes

this affidavit. •

GEORGE G. PICKETT.

Subscribed and sworn to before me, this 9th day of

April, 1904.

[Seal]
' FRED VEATCH,

Notary Public Residing at Moscow, Idaho.

State of Idaho, ^

V ss.

County of Blaine.
J'

I, Geo. A. McLeod, clerk of the District Court of the

Fourth Judicial District of the State of Idaho, in and
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for the county of Blaine, do hereby certify that the

foregoing is a true and correct copy of the original

^'Petition for Removal" in the above-entitled action,

filed April 16th, 1904, at 9:50 o'clock A. M., now on

file in my office.
*

Given under my hand and the seal of said court, at

office in Hailey, this the 10th day of June, A. D. 1904.

[Seal] GEO. A. McLEOD,

Clerk District Court, Fourth Judicial District, Blaine

Co.
i

!

'
:•

;

[Endorsed]: No. 233. In the District Court of the

Fourth Judicial District of the State of Idaho, in and

for the County of Blaine. Maryland Gold Mining and

Development Company, Ltd., a Corporation, Plaintiff,

TS. Phoenix Assurance Company, Ltd., a Corporation,

Defendant. Petition for Removal. Filed April 16,

1904, at 9:50 o'clock A. M. Geo. A. McLeod, Clerk of

the District Court. Filed June 13th, 1904. A. L. Rich-

ardson, Clerk. Geo. G. Pickett, Attorney for Defend-

ant. •

,
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In the District Court of the Fourth Judicial District of the

State of Idaho, in and for the County of Blaine.

MARYLAND GOLD MINING AND
DEVELOPMENT COMPANY (a Cor-

poration),

PLaintife,

vs.

PHOENIX ASSUEANOE COMPANY,

LIMITED OF LONDON (a Corpora-

tion),

:
. Defendant.

Bond on Removal.

Know all men by these presents, that Phoenix Assur-

ance Company, Limited, of London, a corporation of

London, England, as principal and S. M. Friedman and

A. B. Cutts as sureties, are holden and stand firmly

bound unto Maryland Gold Mining and Development

Company, Limited, a corporation, in the penal sum of

five hundred (1500) dollars, for the payment whereof

well and truly to be made unto the said Maryland Gold

Mining and Development Company, Limited, its succes-

sors or assigns, we bind ourselves, our heirs, represen-

tatives, successors or assigns, jointly and severally

firmly by these presents.

Upon conditions nevertheless, that, whereas, the said

Phoenix Assurance Company, Limited, of London, has

petitioned the District Court of the Fourth Judicial

District of the State of Idaho, in and for the county
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of Blaine, for the removal of a certain cause therein

pending", wherein Maryland Gold Mining and Develop-

ment Company, Limited, a corporation, is plaintiff, and

the said Phoenix Assurance Company, Limited, of Lon-

don, a corporation, is defendant, to the Circuit Court of

the United States in and for the Southern Division of

Idaho, now, if the said Phoenix Assurance Company,

Limited, of London, a corporation, as aforesaid, shall

enter into the said Circuit Court of the United States

on the first day of its next session, a copy of the records

in this suit, and shall well and truly pay all costs that

may be awarded by said Circuit Court of the United

States if said court shall hold that such suit was wrong-

fully or improperly removed thereto, then this obliga-

tion shall be void; otherwise it shall remain in full force

and virtue. \

In witness whereof, the said principal and sureties

have hereunto set their hands and seals this 16th day

of April, 1904.

PHOENIX ASSURANCE COMPANY, LTD., OF
^ LONDON. [Seal]

! S. M. FRIEDMAN. [Seal]

A. B. CUTTS. [Seal]

State of Idaho, ^

County of Blaine, J

S. M. Friedman and A. B. Cutts, the sureties who are

subscribed to the foregoing bond and undertaking,

being severally sworn each for himself says: that I re-

side in the county of Blaine and State of Idaho, that I
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am a resident and freeholder within said county of

Blaine and State of Idaho; that I am worth the sum of

one thousand (|1,000) dollars over and above all my

debts and liabilities, exclusive of property exempt from

execution.

S. M. FRIEDMAN.

A. B. OUTT'S.

Subscribed and sworn to before me this 16th day of

April, A. D. 1904.

[Seal] L. L. SULLIVAN,

,

Notary Public.

State of Idaho, ^
I ss.

County of Blaine.
J

On this 16th day of April, A. D. 1904, before me,

L. L. Sullivan, a notary public in and for the county

and State aforesaid, personally appeared S. M. Fried-

man and A. B. Cutts, personally known to me to be the

persons who subscribed the foregoing instrument, and

acknowledged to me that they executed the same.

In witness whereof, I have hereunto set my hand

and official seal the day and year last above written.

[Seal] L. L. SULLIVAN,

i
Notary Public.

Service accepted and copy received April 16, 1904.

P. M. BRUNER.
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State of Idaho,

County of Blaine.

I, Geo. A. MeLeod, clerk of the District Court of the

Fourth Judicial District of the State of Idaho, in and

for the County of Blaine, do hereby certify that the

foregoing is a true and correct copy of the original

^^Bond on Removal" filed April 16, 1904, at 9:55 o'clock

A. M., and now on file in my office.

Given under my hand and the seal of said court, at

office in Hailey, this the 10th day of June, A. D. 1904.

[Seal] GEO. A. McLEOD,

Clerk of District Court.

[Endorsed]: No. 233. In the District Court of the

Fourth Judicial District of the State of Idaho, in and

for the County of Blaine. Maryland Gold Mining and

Development Company, a Corporation, Plaintiff, vs.

Phoenix Assurance Compan}, Limited, of London, a

Corporation, Defendant. Bond on Removal. Filed

April 16th, 1904, at 9:55 o'clock A. M. Geo. A. McLeod,

Clerk of the District Court. Filed June 13, 1904. A. L.

Richardson, Clerk. Geo. G. Pickett, Attorney for De-

fendant*
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In the District XIoiirt of the Fourth Judwial District of the

State of Idaho, in and for Blaine County,

Fifth judicial clay of May, 1904, term of said court, con-

tinued and held at Hailey, the county seat of said

Blaine County, State of Idaho, May 14, 1904. Pres-

ent: Hon. LYTTLETON PMOE! Judge presiding,

and the officers of the court, when the following,

among other proceedings, were had to wit:

MARYLAND GOLD MINING AND
DEVELOPMENT COMPANY, LIM-

ITED (a Corporation),

vs.
Civil—No. 20.

PHOENIX ASSURANCE COMPANY,

LIMITED OF LONDON, ENGLAND,

Order of Removal.

Upon the application of the defendant this case is or-

dered removed to the United States District Court in

accordance with the application for removal.

State of Idaho, ^
I ss. '

County of Blaine. J

I, Geo. A. McLeod, Clerk of the District Court of the

Fourth Judicial District of the State of Idaho, in and

for the county of Blaine, do hereby certify that the fore-

going is a true and correct copy of the original order in

Reco-rd No. 9 of the District Court Records of Blaine
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County, Idaho, on page 271, and it is the only order af-

fecting this case.

Given under my hand and seal of said court, at office

in Hailey, this the 11th day of June, 1904.

[Seal] Attest: GEO. A. McLEOD,

Clerk of the District Court.

[Endorsed] : No. 233. United States Circuit Court,

Central Division, District of Idaho. Maryland Gold M.

& D. Co., Ltd., vs. Phoenix Assurance Co., Ltd., Order

of Removal. Filed June 15th, 1904. A. L. Richardson,

Clerk.

In the United States Circuit Court, Ninth Circuit, Central

Division^ District of Idaho.

MARYLAND GOLD MINING AND'
DEVELOPMENT COMPANY, LIM
ITED (a Corporation),

Plaintiff,

vs. i

PHOENIX ASSURANCE COMPANY,
LIMITED, OF LONDON,

Defendant.

Motion to Remand.

Comes now the plaintiff herein, and moves this Hon-

able Court to remand the above-entitled cause to the

District Court of the Fourth Judicial District of the

State of Idaho, in and for the county of Blaine.

This motion is made upon the grounds that both par-

ties are citizens of the State of Idaho, and the motion is
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based upon the pleadings and iBles in this cause, and the

law applicable thereto.

P. M. BRUNER,

Attorney for Plaintiff.

[Endorsed] : ^^o. 233. In the United States Orcuit

Court, Ninth Circuit Central Division, State of Idaho.

Maryland Gold Mining and Developing Company, Lim-

ited, a Corporation, Plaintiff, vs. Phoenix Assurance

Company, Limited, of London, a Corporation, Defend-

ant. Motion to Remand. Filed Sept. 12th, 1904. A.

L. Richardson, Clerk.

At a stated term of the Circuit Court of the United

States, for the District of Idaho, Central Division,

held at Boise, Idaho, on Tuesday, the 13th day of

September, 1904. Present: Hon JAS. H. BEATTY,

Judge.

MARYLAND GOLD MINING AND'

DEVELOPMENT COMPANY, LIM-

^"^^^^
I No. 233.

vs.

PHOENIX ASSURANCE COMPANY.

Order Denying Motion to Remand.

On this day the Court announced its decision upon the

motion to remand this cause, heretofore argued and

submitted.

Ordered that said motion to remand be and the same

is hereby denied and by agreement of counsel the de-

fendant herein is given twenty days from this date to

answer and the said cause is continued for the term.
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In the Circuit Court of the United States, in and for the Cen-

tral Division of Idaho.

MARYLAND GOLD MINING ANI>^

DEVELOPMENT COMPANY, LI3I-

ITED (a Corporation),

Plaintiff,!

vs.

PHOENIX ASSURANCE COMPANY,
LIMITED OF LONDON (a Corpora-

tion),

Answer.

t^'Dines now the defendant in the above-entitled action

and for answer to plaintiff's complaint herein admits,

denies and alleges as follows:

L

Admits paragraph I of plaintiff's complaint as true.

II.
'

Admits paragraph II of plaintiff's complaint as true.

!
IIL \

Admits paragraph III of plaintiff's complaint as true.

' IV.

Defendant's answering paragraph IV, of plaintiff's

complaint, denies that the plaintiff has duly or other-

wise performed all the conditions on plaintiff's part to

be performed of the said policy of insurance set forth in

paragraph III of plaintiff's complaint; admits that on

or about the 10th day of August^ 1903, said frame



36 The Phoenix Assurance Co., Ltd., of London, vs.

quartz-mill buildings and additions attached thereto

and machinery and fixtures covered by said policy of

insurance were totally destroyed by fire, but denies that

said fire was not caused by any act, fault, neglect or

want of care of the plaintiff herein; admits that said fire

was not caused by invasion, insurrection, riot, civil war

or military or usurped power, or by order of any civil

authority, but denies that said fire was not caused by

any neglect of the insured to use all or any reasonable

means or other means to save or preserve the property,

at or after said fire; that as to whether or not the said

fire was caused by explosions of any kind this answer-

ing defendant is uninformed, sufficient to make a posi-

tive denial thereof, and therefor on information and be-

lief denies the same. !

Y.

This answering defendant as answer to paragraph V
of plaintiff's complaint, states to the Court that as to

whether or not plaintiff's total loss by said fire was the

sum of ($19,351.75) nineteen thousand three hundred

fifty-one dollars and seventy-five cents, plaintiff is not

sufficiently informed so as to deny the same or admit

the same, but states the fact to be that if this defendant,

if liable for any of said property destroyed by said fire

it is only liable to the extent of the amount stated in

the conditions and conditioned by the contract and

policy of insurance sued upon in this action.

VI.

Defendant in answer to paragraph VI of plaintiff's

complaint admits that on the 26th day of August, 1903,
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and the 31st day of August, 1903, at the county of

Blaine, in the State of Idaho, the plaintiff furnished the

defendant with due and full proof of its loss and inter-

est, but denies that defendant otherwise performed all

the conditions of said policy of insurance on its part to

be performed; admits that at said time and place after

said full and complete examination of all matters and

things in and about and concerning said property and

its destruction and value, it was stipulated and agreed

in writing between the parties, to wit, Maryland Gold

Mining and Envelopment Compau}', Limited and the

Phoenix Assurance Company, Limited, of Ix)ndon, that

the loss and damage to the property described in said

policy No. 5912347, was §10,335.75, ana tne same was

fixed, adjusted and agreed to by said parties, and at

said time was placed in writing, but as this answering

defendant alleged the fact to be, it was further under-

stood and agreed in said written stipulation and agree-

ment aforesaid that the said sum above-named, ten

thousand three hundred thirty-five dollars and seventj'-

five cents ($10,335.75) was thereby binding and conclu-

sive upon the said parties as to the amount and extent

of the loss only, and did not in any respect waive any of

the conditions of the said policy. .

YII.

. Defendant admits paragraph VII of plaintiff's com-

plaint.

Defendant for a further answer and separate defense

to the plaintiff^s complaint herein sets forth and alleges

as follows:
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^

'

I. 1

1 That as appears from the policy of insurance which

your answering defendant has admitted as being a true

copy set out in paragraph III in plaintiff's complaint

herein, and of the execution whereof your answering

defendant has admitted in his answer herein in answer

to paragraph III thereof, and without setting out in full

the said policy of insurance No. 5912347, issued as afore-

said by your answering defendant, upon the property

described in plaintiff's bill of complaint, this answering

defendant avers the fact to be, that as a part and parcel

of said policy of insurance and contract of insurance

made and entered into betw^een this, your answering

defendant as the insurer therein and the said plaintiff

herein as the insured therein, it was therein and thereby

specifically set forth, accepted and agreed to, and as a

part and parcel of said policy and of said contract, by

both the parties thereto, the insurer and the insured as

follows:

^'Warranted by the insured that during such time as

the within-described buildings or works are idle or not

in operation, whether closed for repairs, or during the

absence of workmen or otherwise (except as otherwise

herein provided), one or more watchmen shall be on

duty constantly, day and night, in and immediately

about the said buildings or works, and if the said build-

ings or works shall at any time remain shut down for

more than thirty (30) days, notice shall be given this

company, and permission to remain so shut down be
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obtained and endorsed hereon, or this policy shall be

null and void."

That as vour orator and answering: defendant is in-

formed and believes and therefore avers the facts to be,

that long prior to and for more than sixty (CO) days prior

to the 19th day of August, 1903, the frame quartz-mill

buildings and additions attached thereto, and boilers

and engine and fixed and moveable machinery insured

and covered under said i)olicy described in paragraph

III, of plaintiff's complaint, and being a policy of insur-

ance No. 5912317 of your answering defendant, were idle,

and not in operation and during the said time workmen

were absent therefrom and that not one or more watch-

men or any watchmen had been kept on duty constantly

or otherwise or at all, day or night in or immediately

about said building, buildings or works, and as your ora-

tor and answering defendant further avers and is in-

formed and believes,that on the 19th day of August,1903,

there was no watchman or watchmen on duty constantly

or otherwise or at all, day and night, in or immediately

about the said buildings or works, or any part or por-

tion thereof, and therefore and by virtue of said failing

and neglect of the said plaintiff herein, or its agents or

representatives to keep, maintain and have one or more

watchmen in, or about the immediate vicinity of said

buildings and works so insured as aforesaid, on duty

constantly day and night, for said period of more than

sixty days immediately prior to and on the 19th day of

August, 1903, said buildings and works, machinery ad-

ditions attached, boilers and engines being idle and not

in operation, and remaining there in the absence of
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workmen, the said policy of insurance was at the date

of said fire, to wit, and at the time of said fire, to wit

on the 19th of August, 190S, in so far as the plaintiff's

right of recovery thereon, or thereunder by fire in case

of fire, null and void.

That as your answering defendant avers that as speci-

fied in said policy that "if the said buildings or works

shall at any time remain shut down for more than thirty

days, notice shall be given this company and permission

to remain so shut down be obtained and endorsed hereon

or this policy shall be null and void,'' and as your orator

is informed and believes and therefore avers, the said

frame quartz-mill building and additions attached

thereto, and boilers and engines and fixed and movable

machinery therein contained, which was covered arid

insured or intended so to be by the said policy of insur-

ance of your orator and defendant, numbered '5912347,

as well all works connected therewith had been shut

down and had remained shut down continuously for

more than thirty days, immediately prior to the 19th

day of August, 1903, and was on the 19th day of August,

1903, shut down as your answering defendant avers the

fact to be that no notice had at any time or at all been

ever given by the said plaintiff herein, the insured in

said insurance policy, to this defendant, or its agents,

representatives; that said buildings or Works or mach-

inery had been so shut down, nor had the said plaintiff

herein at any time or at all asked of this defendant or

its agents permission to have such buildings or works,

or machinery so shut down, nor had this defendant or

its agents granted permission to the said plaintiff
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herein or its agents to allow said buildings or works, en-

gines or machinery to remain shut down as aforesaid

for said thirty days prior to, or on the 19th day of

August, 1903, or at all, nor was such permission or any

permission to so shut down such buildings, works, en-

gines or machinery ever obtained or endorsed on said

policy of insurance of this defendant No. 5912347 or at

all, and as this defendant alleged the fact to be, that by

such failure and neglect on the part of the plaintiff

herein of shutting dow^n for more than thirty days the

said buildings, works, and engines insured as aforesaid,

and the failure to give this defendant notice thereof,

and the failure of said plaintiff to ask permission to re-

main so shut down and to obtain the same or have the

same endorsed on said insurance policy aforesaid, said

policy of insurance became and was on the 19th day of

August, 1903, null and void in so far as this defendant

was or could be made liable for any loss of said build-

ing, quartz-mills, engines or other property insured

thereunder, by fire.

Wherefore defendants pray that the plaintiffs take

nothing by their action herein, but that this answering

defendant have said action dismissed with costs

awarded to it, in this action.

GEO. G. PIOKETT,

Attorney for Defendant.
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VERIFICATION,

^tate of Idaho, 1

County of Latah. J

I Geo. G. Pickett, being duly sworn, deposes and says

.that he is attorney for defendant in the above-entitled

action; that he has heard read the foregoing answer of

the defendant in the above-entitled action, and knows

the contents thereof and that the same is true of his

lOw^n knowledge, except as to the matters which are

therein stated to be on his information or belief, and as

to those matters, that he believes it to be true. That

the said defendant is absent from the State of Idaho,

where this affiant resides; and that the facts are within

the knowledge of this affiant who is attorney of the said

defendant, and therefore he makes this affidavit.

GEO. G. PICKETT.

Subscribed and sworn to before me this 27th day of

Sept., A. D. 1904.

[Seal] S. R. H. McGOWAN,
Notary Public.

[Endorsed] : No. 233. In the Circuit Court of the

United States, for the State of Idaho, Central Division.

Maryland Gold Mining and Developing Company, Lim-

ited, a Coi^poration, Plaintiff, vs. Phoenix Assurance

Company, Limited, of London, a Corporation, Defend-

ant. Answer. Filed Oct. 1st, 1904. A. L. Richardson,

Clerk. Geo. G. Pickett, Lawyer, Moscow, Idaho.
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In th^ Circuit Court of the United States^ in and for the

Central Division of Idaho.

MARYLAND GOLD MINING AND.

DEVELOPMENT COMPANY, LIM-

ITED (a Corporation),

Plaintiff,

vs.

PHOENIX ASSURANCE COMPANY,!

LIMITED, OF LONDON (a Cor.

poration),

Defendant.*

Tender.

To the Above-named Plaintiff, and to P. M. Bruner, Its

' Attorney:

Defendant in this case says that the said policy in

question in the above-entitled action, in the above-en-

titled court, was issued on the 20th day of October, 1902,

and that the sum of |240.0O premium paid by the plain-

tiff to the defendant therefor, as is shown by the said

policy itself; that the defendant now, in addition to

and in furtherance of the tender heretofore made, of

the return to the said plaintiff of the said premium paid

as aforesaid with interest thereon, now brings into court

and tenders to the plaintiff the said sum of |240.00 the

amount of premium paid by the plaintiff to the defend-

ant, besides interest thereon from the 20th day of Octo-

(ber, 1902, at the rate of 7% per annum, in full of all
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of defendant's obligation or liability of the said defend-

ant to the plaintiff herein.

Done at Boise, in the State of Idaho on this 13th day

of March, A. D. 1905.

PHOENIX ASSURANCE COMPANY, LTD., OF

LONDON,
* Defendant,

By GEO. G. PICKETT,

Attorney for Defendant.

[Endorsed] : No. 233. In the Circuit Court of the

United States in and for the Central District of Idaho.

Maryland G. M. & D. Co., vs. Phoenix Assurance Co.,

Tender. Filed March 13th, 1905. A. L. Richardson,

Clerk.

United States Circuit Court, Central Division y District of

Idaho,'

MARYLAND GOLD MINING AND
DEVELOPING COMPANY, LIM-

ITED,.

vs. •

PHOENIX ASSURANCE CO]^IPANYy

LIMITED.

Verdict.

We, the jury in the above-entitled cause, find for the

plaintiff and assess the damages at the sum of ten thou-

sand dollars, interest from the 1st day of May, 1904,

at 7% per annum. E. BRANNON,

: Foreman.
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[Endorsed] : No. 233. United States Circuit Court,

Central Division, District of Idaho. Maryland Gold M.

& D, Co., vs. Phoenix Assurance Co. Verdict. Filed

March 18th, 1905. A. L. Richardson, Clerk.

In the Circuit Court of the United States, Central Didsion,

District of Idaho.

MARYLAND GOLD MINING AND
DEVELOPING COMPANY (a'Corpo-

ration), '

Plaintiff,

v». .

PHOENIX ASSURANCE COMPANY,

LIMITED, OF LONDON (a Corpora-

tion),

Defendant.'

Judgment.

This action came regularly on for trial. The said par-

ties appeared by their attorneys. A jury of twelve per-

sons was regularly empaneled and sworn to try said ac-

tion. Witnesses on the part of plaintiff and defendant

were sworn and examined. After hearing evidence, the

argument of counsel, and instructions of the Court, the

jury retired to consider of their verdict, and subse-

quently returned into court, and, being called answered

to their names, and say they find a verdict for the plain-

tiff and assess the damages at the sum of ten thousand
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dollars ($10,000.00), and interest thereon from the first

day of May, 1904, at 7% per annum.

/Wherefore, by virtue of the law, and by reason of the

premises aforesaid, it is ordered and adjudged, that said

plaintiff, the said Maryland Gold Mining and Developing

Company, a corporation, do have and recover of and

from said defendant, the Phoenix Assurance Company,

Limited, the sum of ten thousand six hundred and seven-

teen dollars and twenty cents (110,617.^0), with legal in-

terest thereon from date, together with said plaintiff's

costs and disbursements incurred in this action, amount-

ing to the sum of |. .

Judgment entered March 18th, 1905.

Attest: A. L. RICHARDSON,
'

Clerk.

[Endorsed] : Filed karch 18, 1905. A. L. Richardson,

Clerk.
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In the Circuit Court of the United States, Ninth District,

Central Division, District of Idaho.

MARYLAND GOLD MININO AND
DEVELOPMENT COMPANY, LIM-

ITED (a Corporation),

Plaintiffyl

vs.

PHOENIX ASSURANCE COMPANY,.

LIMITED, OF LONDON,
Defendant.'

Notice Of Intention to Move for New Trial.

To Messrs. P. M. Briiner and N. M. Ruick, Attorneys for

' the Above-named Plaintiff and Complainant, and to

the Above-named Plaintiffs, the Maryland Gold

Mining and Development Company, Limited, a Cor-

poration, and to each of you:

Take notice, that the said Phoenix Assurance Com-

pan}', Limited, of London, defendant in the above-

entitled action, intends to move to vacate and set aside

the verdict and decision rendered in the above-entitled

action, and to ask the Court to grant a new trial of the

above-entitled action, upon the following grounds, sev-

erally, to wit: •

(1) Insufficiency of the evidence to justify the ver-

dict.

(2) That the said verdict is against the law.

(3) Errors in law occurring at the trial and excepted

to by the defendant.
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(4) Newly discovered evidence material for the de-

fendants which it could not with reasonable diligence

have discovered and produced at the trial.

(5) Accident and surprise which ordinary prudence

could not have guarded against. •

Said motion will be made upon the records and files

in this action, affidavits on behalf of the defendant to be

hereafter served upon the plaintiff and filed herein and

upon a bill of exceptions or statement of the case, or

both, hereafter to be prepared, served, filed and settled.

Dated at Moscow, in Latah County, State of Idaho,

this 25th day of March, 1905.

PHOENIX ASSURANCE COMPANY, LIM-

ITED, OF LONDON,

Defendant.

By GEO. G. PICKETT,

Attorney and Counsel for Defendant.

[Endorsed] : No. 233. In the Circuit Court of the

United States, Ninth District, Central Division, District

of Idaho. Maryland Gold Mining and Development

Company, Limited, Plaintiff, vs. Phoenix Assurance

Company, Ltd., of London, Defendant. Notice of Inten-

tion to Move for a New Trial. Filed March 28, 1905.

A. L. Richardson, Clerk.
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In the Circuit Court of the United States, Ninth District,

Central Division, District of Idaho.

MARYLAND GOLD MINING AND
DEVELOPMENT COMPANY, LIM-

ITED (a Corporation),

Plaintiff,

vs.

PHOENIX ASSURANCE COMPANY,
OF LONDON,

i Defendant.'

Order Granting Extension of Time.

George G. Pickett, counsel for the defendant in the

above-entitled action, having made application to the

Honorable Judge of the above-entitled court asking for

sixty days' additional time, in addition to the time al-

lowed by law, in which to prepare, serve and file affi-

davits on behalf of the defendant, and in which to pre-

pare, serve and file a bill of exceptions, or statement

of the case or both on motion for a new trial herein, and

the Court being fully advised in the premises, it is

therefore hereby ordered that the defendant have and

it is hereby granted sixty days in addition to the time

allowed by law, in which to prepare, serve and file affi-

davits on behalf of defendant on motion for a new trial

herein, as well in which to prepare, serve and file a bill

of exceptions or statement of the case, or both, on mo-

tion for a new trial herein.
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Done at Boise, Idaho, this 29th day of March, A. D.

1905.

JAS. H. BEATTY,

Judge.

[Endorsed]: No. 233. In the Circuit Court of the

•United States, Ninth District, Central Division, Dis-

trict of Idaho. Maryland Gold Mining and Develop-

ment Company, Ltd., Plaintiff, vs. Phoenix Assurance

Company, Ltd., of London, Defendant. Order Granting

Extension of Time. Filed March 29th, 1905. A. L.

Richardson, Clerk.

In the Circuit Court of the United States for the District of

Idaho, Central Division.

MARYLAND GOLD MINING AND\
DEVELOPMENT COMPANY, LIM-.

ITED,

Plaintiff,

vs.

PHOENIX ASSURANCE COMPANY,
LIMITED, OF LONDON (a Corpora-

tion),

Defendant.

Notice of Motion to Stay Execution.

To the Above-named Plaintiff and to N. M. Ruick and

P. M. Bruner, Attorneys for Plaintiff:

You and each of you will please take notice that the

defendant in the above-entitled action will on the 5th
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day of April, A. D. 1905, or as soon thereafter as counsel

can be heard in the courtroom of the above-entitled

court at Boise, Ada County, Idaho, move the Court for

an order staying execution in the above-entitled action

for ninety days.

A copy of said motion is hereunto attached and

served upon you and reference to which is hereby made,

for the reasons for the request of said order.

Dated Moscow, Idaho, this 28th day of March, A. D.

1905.

GEO. G. PICKETT,

Attorney for Defendant.

In the Circuit Court of the United States for the District of

Idaho, Central Division.
i

MARYLAND GOLD MINING AND
DEVELOPMENT COMPANY, LIM^

ITED,

vs. Plaintiff,

PHOENIX ASSURANCE COMPANYy
[

LIMITED, of London (a Corpora-

tion),

' Defendant.
» »

Motion for Stay of Execution.

Comes now the defendant in the above-entitled

cause and moves the above and Honorable Court

to grant to the defendant herein a stay of execu-

tion in the above-entitled action for ninety (90)

davs; the defendant havino- within ten davs after
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the rendition of the verdict in the above-entitled

cause served upon the plaintiff and filed with the

clerk of the above-entitled court a notice of motion

of intention to move for a new trial herein, and also

asked of the Court sixty days' time in addition to the

time allowed by law, in w^hich to prepare, serve and file

affidavits on motion for a new trial herein, as well sixty

days' time in which to prepare, serve and file a bill of

exceptions or statement of the cause, or both, on mo-

tion for a new trial herein; defendant stating in sup-

port of this motion that it is its intention that it will

as soon as the records and transcripts of the evidence

can be procured, defendant will prepare, serve and file

such affidavits and such bill of exceptions or statement

or both in support of a motion for a new trial in this

cause. (
j

Dated at Moscow, Idaho, this 28th day of March, A.

D. 1905.

GEO. G. PICKETT,

Attorney for Defendant.

[Endorsed]: No. 233. In the Circuit Court of the

United States for the District of Idaho, Central Divi-

sion. Maryland Gold Mining and Development Com-

pany, Limited, Plaintiff, vs. Phoenix Assurance Com-

pany, Limited, of London, a Corporation, Defendant.

Notice of Motion and Motion for Stay of Execution.

Filed March 30th, 1905. A. L. Richardson, Clerk.
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At a stated term of the Circuit Court of the United

States, for the District of Idaho, Central Division,

held at Boise, Idaho, on Wednesday, the 5th day

of April, 1905. Present: Hon. JAS. H. BEATTY.

Judge.

MARYLAND GOLD MINING AND
DEVELOPMENT COMPANY, j

vs. \ No. 233.

PHOENIX ASSURANCE COMPANY,.

LIMITED.
Order Staying Execution.

In this action it is ordered that there be a stay of exe-

cution upon the judgment herein until the further or-

der of the Court.

)

In the Circuit Court of the United States, Central Divisiony

District of Idaho.

MARYLAND GOLD MINING AND
DEVEL0P:\IENT company (a Cor-

poration),

» Plaintiff,

vs.

»

PHOENIX ASSURANCE COMPANY,

LIMITED, OF LONDON (a Corpora-

tion),

Defendant.

Stipulation Granting Time to Plaintiff.

It is hereby stipulated and agreed by and between

(he plaintiff and tlie defendant herein, by and through
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their respective attorneys in the above-entitled action,

that the plaintiff have, and it is hereby granted thirty

days in which to prepare, serve and file amendments to

the statement of the case herein as well to the bill of

exceptions on motion for a new trial herein, as well in

which to file counter-affidavits on said motion for a

new trial herein, said time granted to run from the date

hereof.

Dated this 20th day of May, A. D. 1905.

P. M. BRUNE'R, and

N. M. RUIOK,

Attorneys for Plaintiff.

GEO. G. PICKETT,

Attorney for Defendant.

[Endorsed]: No. 233. In the Circuit Court of the

United States, Central Division, District of Idaho.

Maryland Gold Mining and Development Company, a

Corporation, Plaintiff, vs. Phoenix Assurance Company,

Ltd., of London, a Corporation, Defendant. Stipu-

lation Granting Time to Plaintiff. Filed June 8, 1905.

A. L. Richardson, Clerk. \
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In the Circuit Court of the United ^7(/fc\s*, /// and for the Dis-

trict of Idaho, Central Division.

MARYLAND GOLD MINING AND
DEVELOPMENT COMPANY, TlM-

ITED (a Corporation),

vs.
'

,

PHOENIX AS.SUPvANCE COMPANY,
|

LIMITED, OF LONDON.
, /

Defendant's Bill of Exceptions on Motion for a New Trial, etc.

statement of Case on Motion for a New Trial.

This cause came ou regularly for trial at Boise, Idaho,

on the 17th day of March, A. D. 1905, and was tried on

the 17th and 18th days of March, 1905, at a regular term

of said Court before the Honorable James H. Beatty,

Judge of the said Court, with a jury, upon the complaint

of the plaintiff, and the answer of the defendant, N. M.

Ruick, and P. ]\I. Bruner appearing as counsel for the

plaintiff, and George G. Pickett appearing as counsel

for the defendant.

Thereupon the following evidence hereinafter set

forth, and none other was offered in said cause by the

parties thereto, and the following proceedings and

none other were had upon the trial of the cause.

A jury of twelve men was regularly sworn as to their

qualifications to act as trial jurors, and after having

been examined by counsel for the plaintiff as well by

counsel for the defendant, and the plaintiff having ^e-
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cepted the jury, aud the defendant having accepted the

jury, said jurors were duly and regularly sworn to try

the cause.

Thereupon P. M. Bruner, one of the counsel for the

plaintiff, made his opening statement of the case to the

jury.
'

Thereupon H. E. PLUGHOFF w^as called, and being

duly sworn as a witness on behalf of the plaintiff, tes-

tified as follows:

'» Direct Examination.

(By Mr. BRUNER.)

I reside in Hailey; I have lived there 21 years; I am

in the saddlery, boots and shoes and mining business;

I know the plaintiff, Maryland Gold Mining and Devel-

opment Company; it had property in my country, it

consisted of a group of mining claims there, had a mill

and hoist, boarding-house and an office; the property

described in the complaint. They had insurance upon

it; besides the property mentioned, they had upon these

claims in 1902, the fall of 1902^ at the time this insur-

ance was taken out a ten-stamp quartz-mill, hoist,

boarding-house, office building, bunk-house; all the prop-

erty that is pertaining to a mining claim; they were

built so that there were spaces between them. There

was insurance upon them, they had been insured from

the time that they were constructed and during the

time of construction; the hoist was constructed in 1898,

I think; the mill was constructed in 1901. Mr. S. D.
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(Testimony of H. R. Plughoff.)

Boone of Hailey issued the policy of insurance on those

buildings. At the time of the fire, the mill was insured

in the Phoenix Assurance Company, of London; the mill

was not in operation at the time it was insured by Mr.

Boone.

Q. Was Mr. Boone acquainted with the fact?

(Objected to as incompetent, immaterial and irrele-

vant. Objection overruled and exception allowed by the

Court.)

A. Yes, sir.

Q. Did you have a watchman at the property or on

the premises that were destroyed?

A. Yes, sir. I cannot state how long he had been

there prior to the fire. I cannot state whether he was

there three months, two months, or four months. There

has always been a watchman on the property since it

was closed down, up to the time it was burned. This

property was destroyed by fire.

Cross-examination.

(By Mr. PICKETT.) 1

Besides myself as members of the corporation at that

time, there were H. D. Allen, Myron Keyes, Allen Win-

christ and L. A. Duvall; they were directors of the

company at that time, they had been directors and mem-

bers of the corporation from the date of its incor-

poration, and to the best of my knowledge were direct-

ors at the time of the issuance of the policy. W. G.

Lewis was the watchman at the mill. He was the only
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(Testimony of H. R. Plughoff.)

watchman that we had there. Lewis was working and

the watchman both; he was there on the property pro-

tecting it; I think he was employed by the president of

the company, H. D. Allen. I do not know whether his

instructions were to do work there during the time he

was there as watchman; that I cannot say, but he did

w ork I know.

Q. Did Mr. Lewis, during the time he was watchman

there, continuously stay in the mill and watch it during

the night-time. A. No, sir.

Q. How often did Mr. Lewis, as your watchman, go

through or visit that mill?

A. I suppose he was right there with the mill every

day; it was only a few hundred feet from the office build-

ing.

Q. I will ask you if this is in substance a diagram

showing the situation of the mill, shaft-house and the

office building, the place where your watchman stayed?

A. That is a very fair map of it; yes, sir; but I can-

not state the distance of it, that is a very fair map of it.

(Defendant's map marked Exhibit ^'A'' offered for

identification.)

Q. Will you state to me now where your watchman

resided comparatively as to the situation of the mill?

A. He resided in the office building. This is the

shaft-house (indicating on the map); this is the mill and

this is the bunk-house; this is the water-tank, but the

boarding-house is not on there. I could not say how

often the watchman visited the mill, day or night.



The Maryland Gold Min. etc. Co.y Ltd. 59

(Testimony of H. R. Plughoff.)

Q. I will ask you to look at this paper and state

whether or not you have seen that before, and if that is

your signature to it?

( Paper shown the witness.)

A. Yes, sir, I saw that before, that is my signature.

(Paper offered and marked Defendant's Exhibit "B^'

for identification.)

(Paper shown witness.)

Q. I will ask you to look at that paper and state

whether or not that is your signature and whether or

not you signed it? A. Yes, sir.

(Paper marked Defendant's Exhibit "C^' for identifi-

cation.)

(Paper shown the witness.)

Q. I will ask you to look at this paper and state

whether or not you ever saw it before, and if you know

w^hose signature that is?

(Defendant's Exhibit ^'D" for identification.)

A. Yes, sir, it is the signature of L. A. Duvall. The

seal attached is the seal of the Maryland Gold Mining

and Development Company. It is the act of my com-

pany.

(Paper marked Exhibit ^^D" for identification, for de-

fendants.)

A. I cannot state exactly how long after the fire it

was that I went there; I went out with the adjuster of

the company. I first learned of this fire on the 20th

of August, 1903; the fire was on August 19th or 20th,

but I was informed by telephone from the ^'Tip Top"
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(Testimony of H. R. Plughoff.)

in the afternoon of the same day; it burned up about

11 o'clock, I think—near midnight sometime, and I was

informed by telephone that night by the "Tip Top"

mine. At that time Mr. Allen was on his road to Thun-

der Mountain, going to Thunder Mountain, I think. I

never informed Mr. Allen of this at all, at no time.

Q. Did you not write him a letter in which you told

him of the fire?

A. I wrote him a letter, but he knew of the fire be-

fore he received my letter; that is what he said. I

don't know whether Mr. Barrj, the shoemaker, was

with him or not. I know Mr. Gabrielson sitting there

and Mr. Honeyman sitting back there (counsel indicat-

ing two persons sitting in the courtroom at the time

that witness Plughoff was being interrogated, and later

called as witnesses for the defendant). These were the

two gentlemen, the adjusters, who entered into these

stipulations. Defendant's Exhibits ''B" and "C" for iden-

tification. I do not remember anything about coming

back and going to the hotel, myself, Mr. Allen, Mr. Hon-

eyman and Mr. Gabrielson being present, and discussing

the question as to our having shut down, discussing that

clause in the insurance policy. I do not recollect any-

thing about it at that time or during the time we were

adjusting this loss and getting down to what the loss

was, and while we were in the room at the hotel at

Bailey, that they informed me that this was a very

serious matter, our having shut down without the con-

sent referred to in the policy. I don't recollect any-
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(Testimony of H. R. Plughoff.) »
'

thing about that. I will not swear that it did happen

or that it did not happen. I have no recollection at all

of my stating in words or substance that I thought Mr.

Boone knew about this thing; I won't say that it is not

true; I cannot say it is not true, no, but I do not recol-

lect anything about it. I do not know what orders were:

ever given to Mr. Lewis in regard to his being out there.

Q. Have you got a copy of the paper upon which the

award was figured out and given to you by Mr. Honey-

man?

A. It is over in my safe at Haile^^ Idaho. I would

have to go to Hailey for it, to produce it here.

Q. Is it not a fact, Mr. Plughoff, that Mr. Honey-

man and Mr. Gabrielson here refused to go in any ad-

justment of the loss on account of your talk there in

regard to having the mill shut down over thirty days,

and on that account this stipulation was entered into;

it is marked Defendant's Exhibit "B" for Identification.

A. This stipulation, all insurance companies use

them, we have had no trouble, and there was no remarks

made but what they would adjust the loss.

Q. Is it not a fact tl^at they refused to issue proof

of loss on account of your talk in the hotel?

A. I never asked them for any proof of loss.

Q. Isn't it a fact that the schedule handed you and

of which you say the original is in your safe at Hailey,

and which you accepted at that time shows as follows:

?4,0'00 on the building. The loss agreed to on the build-

ing was 13,476.19; the three-fourths clause made it
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(Testimony of H. E. Plughoff.) »

f2,607.14, and that added with the $3,000 on the policy

of insurance and the $3,000 on the fixtures, which was

agreed to at the time, made the schedule of loss as

agreed to by you on the part of your company, and they,

on the part of the Phoenix Company, $7,577.14.

A. To the best of my recollection that is right.

Eedirect.

(By Mr. BRUNER.) '

I cannot recollect. I cannot state or swear as to

whether at the time this insurance in the Phoenix As-

surance Company was applied for there was an appli-

cation made out by me in regular form, or as to whether

this policy was issued without any formal application,

or whether Mr. Boone just handed me the policy as he

has done for the last 20 years. Previous for the issu-

ance of this policy in the Phoenix Company. Mr. Boone

insured the mill in some other company. The former

policy he took it up, I think; it run for sixty or ninety

days; he came to me and said Henry, the company that

holds that policy against the property objects to its

being closed down, and do not want to run any risk on

the mill, but I will send down to San Francisco and get

another policy; he brings this policy in to me, the new

one of the Phoenix; he brings that policy in and says

it is issued direct from the home office at San Francisco.

And I paid him the premium; he knew the mill was

closed down at the time. i
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8. D. BOONE, being duly sworn on behalf of the

plaintiff, testifies as follows:

Direct Examination.

(Mr. RUICK.)

I reside in Haile^, Idaho; m^' business is insurance

and real estate. During the month of October, 1902,

and prior thereto, and since that time I was local agent

at Haile}^ for the Phoenix Assurance Company, Limited,

of London. I recall the issuance of the policy b}^ that

company to the Maryland Gold Mining and Development

Company, Limited, on or about the 20th of October,

1902. ,
!

Q. State generally, for the purpose of identifying the

policy and the property insured, the nature of the prop-

erty insured, in that policy solely for the purpose of

identification. (Complaint handed witness.) Will you

examine paragraph three of this complaint for the pur-

pose of being able to state whether or not that is a copy

of the policy to which 3'Ou refer when you say a policy

Avas issued to the plaintiff, in this action, on or about

the 20th day of October, 1902? ;

(Objected to by defendant for the reason that the

policy itself is the best evidence.)

By the COURT.—You may answer. Exception al-

lowed by the Court.

A. I think it is; the policy was delivered to Mr. Plug-

hoff as I remember.

Q. State, Mr. Boone, whether or not at the time this

policy was issued, and at the time that the application
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therefor was made, you had knowledge that the mill

and machinery mentioned herein were not in operation?

(To w^hich question the defendant objected as incom-

petent, immaterial and irrelevant, which objection was

by the Court overruled, to which ruling the defendant

excepted. Exception allowed.)

A. I had. This policy was issued direct from the

general office at San Francisco.

Q. At the time that you sent in the application to

the general office at San Francisco, did you communi-

cate to the company, the fact that the property was not

in operation?

A. I wrote the company a letter telling them

—

(Defendant objects to what he told them, as the letter

is the best evidence, unless they can prove that the let-

ter is lost.)

Q. State what you wrote the company.

(To which question the defendant objected as incom-

petent, immaterial and irrelevant, and not a sufficient

showing, which objection was by the Court overruled, to

which ruling the defendant duly excepted, which excep-

tion was allowed by the Court.)

A. I told them this—that I thought it was a good

property, a good mill, and that there was a sale pend-

ing which they had told me, and while the mill was

not in operation then, it would be in a month or so, and

the fact that the company issued the policy satisfied me

that it was all right.
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Q. Now, Mr. Boone, will you kindly repeat for the

benefit of the jurors the substance of your letter about

this fact. '
'•

A. I don't remember how long this letter was. I

merely stated that the mill was idle temporarily, that

I had been so informed by the owners, and I believed

it at that time, that the mill would be in operation in

a month or so. I believe Mr. Plughoff told me that a

sale was pending and expected to get it sold at any time.

I wrote that to the company. They sent the policy to

me and I delivered it. i

Q. Had you been in the habit of issuing policies in

this company directly from your office, without waiting

action by the general office at ^an Francisco?

(To which question the defendant objected as incom-

petent, immaterial and irrelevant. Which objection was

by the Court overruled, to which ruling the defendant

then and there excepted. Exception allowed.)

A. It depended on how busy we Avere in the office,

if we did not want to take the time to write the policy

we would let the company write it.

Oross-I^xamination.

(By Mr. PICKETT.)

Q. Mr. Boone, I understand you to say that you qual-

ified your letter to the company to the extent that these

owners informed you the mill would not be closed down

over a month.

A. Yes, sir, let me explain myself. This is it

—
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that there was liable to be a sale entered into and the

property would be started up, that is w^hat I told them.

As to how long the property was closed down before the

fire, I do not know exactly. Mr. Plughoff never told

me—he never talked about it, I asked him a number of

times if they kept a watchman there and he said, "Yes."

That letter is the only letter I wrote about this policy.

When I was busy in the office, I would let the home

office write the policy; that is the case in this instance.

I had more than I could handle and did not have help.

Q. Did Mr. Plughoff or Mr. Allen or this company,

the plaintiff in this action, at any time ever make appli-

cation to you for written permission in accordance with

the terms and provisions of the policy before the mill

shut down.

A. i do not think they ever asked for wdtten per-

mission. Mr. Plughoff and I talked about it once or

twice.

Q. Was written permission ever granted by you.

A. I think not. I don't know, I don't think so.

We were talking about the watchman and the property.

I told him I thought it was all right. I heard of the fire

about five or six o'clock of the evening, the evening after

the fire, and I took Mr. Duvall and we drove out; it got

too dark before we arrived there and we stopped at a

farm-house on the way, we got there early on the morn-

ing but one after the fire.
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Redirect Examination.

(Bv Mr. RUIOK.)

Q. Do you recollect the circumstances of some few

weeks or so prior to the fire, of again talking* to Mr.

Plughoff about it or Mr. Allen, at which time a telegram

was shown you accounting for the delay in the sale. A
telegram from New York giving the occasion for delay

of the sale.
'

A. I do not recall it, he may have done it, but I

do not know. '

W. J. LEWIS', called and sworn on behalf of the

plaintiff, testified as follows:

Direct Examination.

(Mr. BBUNER.)

During the summer of 1902, 1 was living at the Golden

Star mine and mill; I was employed by Mr. Plughoff

and Mr. Allen; I was the watchman at the mill and

mine; was employed as watchman and was also doing

the representing work, right there at the mill. The

hoist building, I would think, was about 150 feet from

the mill, something like that, I never measured it. I

was there at the time of the fire, I do not know what

time it was when I first knew of the fire; it was at night;

I did not take the time to look. I had gone to bed; I

seen it from the window. I seen the blacksmith-shop

and the hoist was afire. The mill was not afire.then;
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the blacksmith-shop adjoins and is attached to the hoist,

it is a shed roof and stands off from the hoist building;

after I saw this fire at the hoist and blacksmith-shop I

got my family up; we have two children; we got them

out on the outside, then I took out a sewing machine

and a trunk or so; they were in the front room; then I

ran over to the boarding-house and got two buckets, by

that time the mill had caught fire; the fire had got on

the hoist by this time; the whole roof was gone. The

wind was blowing; it was blowing right from the hoist

to the mill; after I got out with the buckets, the tank

was about half full of water; the tank-house is probably

as far as from here to that corner across this room from

the bunk-house to the mill; there is a four-inch column

at the bottom for a drain; I threw them open so it would

fill the bucket in a short time. I wet the tank down

then ran over to the bunk-house, thirty or forty feet

from the mill; owing to the iron roof that was on the

mill the flames did not fly very high, but I scalded my-

self just the same; I did not do anything toward throw-

ing water on the mill, it was useless. I first discovered

the fire up where the track came from the hoist to the

mill; that was the long wing that run up where the

crusher was; it run up high and was about on a level

Avith the hoist. The wind came in and it run right

down like a prairie fire.

Q. Mr. Lewis, how near was this to any town or

settlement, this property?

A. Why I should judge it was a probably a mile
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from Doniphan, or a mile and a half. Three-quarters

of a mile probably from the ''Tip Top"mine. There was

a hill to obstruct the view between the "Tip Top" mine

and the "Golden Star'^ property of the Maryland Gold

Mining- and Development Company, but they saw the

fire and came over on the hill. There was no other per-

son around the mill or hoist that night, except myself

and family.

Cross-examination.

(By Mr. PICKETT.)

I am a miner, I reside at Bellevue; I am now up here

at the penitentiary, convicted for an assault and at-

tempt. I am in the penitentiary serving time now. I

lived in Bellevue about four years before the fire. I

came from Boise there; from Boise Basin up to Boise. I

was born in Youngstown, Ohio. Mr. Allen and Mr.

Plughoff hired me.

Q. What was you doing there.

A. I was the watchman; I was to watch.

Q. Isn't it a fact that you were doing development

work up there on the tunnels.

A. I was to do what I wanted to; I was sick at the

time and not able to work, as I had stomach trouble. I

was to do the representing if I felt like it. I was putter-

ing around cleaning up the machinery and getting

ready, as Mr. Allen told me there w^as a sale pending,

and for me to clean the machinery up and keep it in good

condition. I do not remember now whether I met these
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two gentlemen, Mr. Gabrielson and Mr. Honeyman,

after the fire. I remember the two men who were the

adjusters.
'

Q. It was along about the 28th or 30th of August,

you and these two gentlemen being present, in August,

1903, at the place where this mill stood, and you told

them you were out there doing development w^ork or

assessment work, did you not tell them that.

A. I told them my time was going on as a watch-

man, and what work I done was forty feet away; I do

not think I told them that.

Q. How often every night did you go through the

mill?

A. I went all over it.

Q. Did you the night before the fire?

A. Yes, sir.

Q. What time was it?

A. I do not know; it was along about sun down.

Q. Now you only w^ent once during the night; did

you get up during the night?

A. No, sir, but I laid with my head in the window

like that (indicating).

Q. Isn't it a fact you said to these two gentlemen,

that you did not have time to stay up all night and

work all day; that you hardly ever visited the mill at

night?

A. Well, I do not know. Well, a man could not

stay up all day and night too. I disremember whether

I told them that or not.
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Q. The facts are, you did not stay up all night, dur-

ing your entire time out there as watchman.

A. No, sir. There were not days that I did not go

into the mill at all because I was working in the mill,

cleaning, fixing and adjusting the machinery. Glancing

at this. Defendant's Exhibit "A" for identification, I

would say that it is a fair representation of the contour

of the country generally and the situation of the build-

ings there. This is the two-story office building where

I was sleeping (indicating). The fire started in the

blacksmith-shop up there (indicating). This is the mill

(indicating). This is the tank (indicating). This is

the bunk-house (indicating), and this is where I discov-

ered the fire (indicating); the wind was blowing over

here right across the gulch.

Q. Isn't it a fact that when Mr. Gabrielson and Mr.

Honeyman went out there, a couple of days after the

fire they called your attention to the fact, that all the

pieces of coal and cinders and pieces of lumber had

blown off in this direction, and did you not get mad and

refuse to talk, when they said that the wind was blow-

ing in the opposite direction from w^hat you claimed it

was. t

A. I do not think so. I did not try to explain to

them that the wind was circling round; I told them at

about the time the mill caught fire, the wind settled

down and the flames went up, and then the wind ran

right around in the east and by daylight it was blowing
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a perfect hurricane from the east and blowing from the

mill right out across the flat as it carried the missiles

that way; the wind changed in the course of an hour and

blowed quartering a regular hurricane. The bunk-

house was not on a direct line between the mill and the

shaft-house, it is down probably 20 feet below the track

where it goes across indicating on the map) this sets

under the hill; the shaft-house is above this, it was not

in a direct line of the wind, tTie wind came in this direc-

tion; there might be a depression between that point

there and here, a depression of 45 feet; it is not a fact

that standing here at the shaft-house 3^ou could only see

the top of the mill, you can see right in to the mill door

there; this is on the level; this track runs out from the

shaft-house to the mill on a level; they push carloads

of ore from here to the top of the mill, so there is not

much slant. You can see across there, you can see just

above the top of the tank, but the boiler-house here is

down below the tank. In regard to the buildings being

covered with iron, this side over there is corrugated iron,

but this side is not, the roof was, but this part up here

was not. I do not know Mr. C^ullom, the gentlemen that

helped to build that mill.

Q. Now, Mr. Lewis, is it not a fact, that if the wind

had been blowing as you say that it was, all of these

buildings would have been burned?

A. No, because they were down under the hill and

they would not have the same draught as they would sit-

ting up high. The tank is 30 or 40 feet from the mill;
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it was scorched. I know this because I throwed water

all over it, ojq behind and on the side right next to the

mill. I did not tell these two gentlemen that the bunk-

house was not even scorched or that it was turning

brown. I do not know Mr. Stewart at Bellevue. I re-

member several Johnsons at Bellevue but I do not re-

member Peter Johnson.

Q. I will ask you, if not shortly after the fire you

went to Bellevue and while Stewart was talking to you,

a party went along and you pointed out and said, "there

goes the man that burned the mill,'^ do you remember

that conversation?

A. No, sir; I will swear I did not tell him that. I

do not know the man. I am acquainted with Steel, yes,

sir—I did not have any conversation with him about the

fire, not that I remember of, only we had a conversa-

tion about the mill burning and I told him I had lost my

job.

Q. Is it not a fact that shortly after the fire that you

came to Mr. Steel, and proposed to him to go there for

you and take his wagon—that you had plates cached

there and nobody knew anything about it, that you had

had them assayed and they would bring from |1,000

to |l,20O, and all he would have to do would be to go

out there and bring them in and ship them, and stick the

money in your pockets?

(Plaintiff now objects in the first place as its being in-

competent, immaterial and irrelevant, and in the sec-
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ond place I would like to object to this line of testimony

as it is not proper cross-examination.)

The OO'URT.—What is vour reason for asking^ this

question?

A. If your Honor is, my reason is to show that this

man's position in regard to watchman there was such,

that he can give sufficient explanation for the burning

of the mill—these plates were cached before the burning

of the mill.

(The Court, thereupon sustains said objection, to

which ruling the defendant then and there excepts,

which exception was allowed.)

The COURT.—Before you can do that you^will have

to bring in your ow^n evidence.

Q. Mr. Lewis, were you sleeping up or down stairs?

A. Upstairs.

Q. How long had 3'ou been in the shaft-house prior to

the time you discovered the fire?

A. Why, I was sharpening tools in there that evening.

Q. What time?

A. Probably four or five o'clock. The fire must have

taken place somewhere along about 12 o'clock. Because

when I looked at my watch it was 2 o'clock, when I got

the fire out so it would not burn the bunk-house, so I

think it was something like 12 o'clock when I saw the

fire. The corrugated roof fell straight in the center.

Went down, right down in the center.
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Redirect Examination.

Q. Mr. Lewis, for what crime were yon convicted,

what was the nature of the crime?

A. Why, a man jumped into my yard and I cut him.

I was convicted for an assault with a deadly weapon

and was sentenced for two years.

RecrOSS-Examination.

(Mr. PICKETT.)

I was out there as watchman at the mill, somewhere

about four months. The mill was shut down continu-

ously all that time.

Witness excused.

Mrs. LEWIS, called and sworn on behalf of the plain-

tiff, testified as follows.

Direct Examination.

(Mr. RUIOK.)

I am the wife of W. J. Lewis; in August, 1903, I re-

sided, I think, at the mill—the Golden Star mill; I was

there at the time of the fire. In regard to the fire, we

were in bed asleep when the fire broke out; we were

sleeping upstairs, and the fire shone right in the win-

dow; there were lots of things in the excitement that,

of course, we could not remember, and I could not go

into details and tell everything that happened, because

I was very much excited. When we woke up we saw

the fire in the shaft-house. Mr. Lewis, he woke up and

ran down near it; the mill was not burning at this time;
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the light in the window woke us up; there was no noise

whatever. After that I went out and we were afraid

the whole thing was going to burn down, where we were,

and we started to save the things from the house, taking

out the sewing-maehine, trunks and things when the mill

broke out afire, and if it had not been for the wind

changing, everything would have gone. When I woke

up first and saw the fire, it was the shaft^house; the mill

was not on fire at that time.

Witness excused. '

.

H. J. ALLEN, called and sworn on behalf of the plain-

tiff, testified as follows:

Direct Examination.

(Mr. RUIOK.)

I live in Hailey; have lived there between 8 and 9

years; I know the plaintiff, the Maryland Gold Mining

and Development Company; I am the president. In

1902 and 1903 it owned five mining claims, a mill and a

hoist, bunk-house, boarding-house and an office. The

hoist and the mill were burned down sometime in Au-

gust 1903; in my capacity as president I had a party in

charge of that property; his duties were to watch the

mill and to watch the buildins: and the hoist. It was

W. J. Lewis, the man who was a witness, that was

watchman at the time of the fire; I had a watchman

there for nearly two years before Mr. I^wis came, he

worked for me about three months. The man I had in
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charge before, wanted to go on his ranch, and 1 hired

Mr. Lewis in his place; that man was Duncan Beatton;

there was a watchman there at the time this property

was insured in the Phoenix Assurance Company; the

watchman we had when the policy was issued, was this

man Beatton, and I think he quit me about the 1st of

July, I am not sure probably it was the 1st of June;

he wanted to go on his ranch down by Cottonwood, and

I went to Bellevue for a watchman and I told him there

was nothing to do but to look after the building and

take care of the machinery, I told him, I do not care

what you do, so long as he looked after machinery; I

hired Lewis and he was there about three months for

me, when he went out there he took his family with him,

he had two little boys and his wife; I had a conversation

with Mr. Boone, the insurance agent, in regard to the

property about the 1st of June, in which I showed him

the telegram from New York in which I was informed,

that owing to financial difficulties, the property could

not be started up for 60 days, and he said, ^That's good,

and I am glad j^ou are going to start up.'^ I was at

Thunder Mountain at the time of the fire, I had been in

Thunder Mountain, was about 150 miles from Hailey; I

did not know of the fire that night, not until I saw an ac-

count of it in the paper at Ketchum; it was burned while

I was away.

Ctoss-Examination.

(Mr. PICKETT.)

It was the next day after Mr. Beatton quit that I
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hired Mr. Lewis. A' man by the name of Mr. Barry

went to Thunder Mountain with me; the purpose of the

trip was the interests of mining property; I went there

to expert some mining property. I first heard of the fire

at Ketchum; I saw in a newspaper there where a min-

ing hoist went up in smoke. I go a letter at Ketchum;

that letter informed me of the fire, the letter was from

Mr. Plughoffi; I got some other letters besides this one

from New York.
<

Q. How long did the mill ever run?

A. About three months. The mill was closed down

prior to the fire probably twenty or nineteen months; I

am not positive; I am acquainted with Mr. Diivall, he

was one of the directors of the company at that time,

also Mr. Keyes; he was one of the directors of the com-

pany at that time. I am acquainted with Mr. Honey-

man and Mr. Gabrielson, I met them once. I met them

at the time they were looking over the loss at Hailey,

after my return from Thunder Mountain, on a Saturday

night.

Q. Bo you remember having conversation with them,

you or Mr. Plughoff being present, there in the hotel at

Hailey, in which they called your attention to the fact

of the shutting down clause of the policy?

A. No sir; we had a conversation there, that we did

keep a watch—^and night and day—^this is the only con-

versation I had with either of them. They did not tell

me in that conversation, that they would not proceed

with the adjustment of the loss.
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Witness excused.

Plaintiff rests.

Defendant now moves the Court to ^ant a nonsuit

upon the grounds,

First: That it appears from the evidence that for

more than three months prior to the date of the fire, and

at the time of the fire, the mill and hoist were idle, not

in operation, and that there was no watchman on duty

constantly day and night, as required by the policy of in-

surance.

Second: Upon the ground that the insured building

and works were shut down thirty days immediately

prior to the date of the fire, contrary to the terms of the

jjolicy and that at no time did the insured apply to or

obtain from the defendant, permission that the said

works should remain shut down, nor was there any con-

sent thereto given or endorsed on the policy, and on the

further ground in connection with the second reason,

that there is no fraud or mistake pleaded here in the

pleadings in regard to that latter provision.

Which motion Avas by the Court overruled, to which

ruling the defendant then and there duly excepted, and

which exception was by the Court allowed.

C. D. GABRIELSON, called and sworn on behalf of

the defendant, testified as follows:

Direct Examination.

(By Mr. PICKETT.)

My name is C. D. Gabrielson; business or occupation

that of special agent, insurance adjuster of losses. In
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August, 1903, I was employed in that capacity for the

Phoenix Assurance Company of London, the defendant

in this case; I am acquainted with Mr. Plughoff and with

Mr. Allen. I have met him, LeAvis, yes, sir. I am ac-

quainted with Lewis, the witness who was on the stand.

1 met Mr. Plughoff and Mr. Allen at the time referred

to, in connection with the fire loss on the mill property.

I have seen Exhibit ^^C" for Identification before; at

Hailey, Idaho, in the latter part of August, about the

28th or 30th. The signature, that is the top one, is my

signature. I signed that instrument as a witness. I

also saw Mr. H. J. Allen and the Maryland Gold Mining

and Development Company, by Mr. Plughoff, sign it;

the Phoenix Assurance Company also signed it by Mr.

Honeyman, as appraiser. .'

(Exhibit "C" for Identification offered in evidence and

introduced without objection, and marked Exhibit "0.")

I have heard the testimony of Mr. Allen; I met hinl

there while as an adjuster at that time. I was there

for the Phoenix Assurance Company of London; had a

conversation with Mr. Plughoff and Mr. Allen at that

time as to the position Mr. Lewis maintained towards

that company; they told me that he was the watchman;

after that I had a conversation with Mr. Lewis about

his position out there. I drove out to the mine to look

over the ground and see the watchman. I met him

there, and in the course of our conversation I asked him

what instructions he received from his people as regards

his position as a watchman, and he said he received no
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instructions whatever, that he was there to work as-

sessment purposes on the mine, and that he could not be

up day and night, and did not say up at night. I had

ft talk with him about the cause of this fire, and I had

a talk with him in regard to the wind that night; we

went from the building where he seemed to reside out

on the premises where the fire occurred, and I asked him

in what direction was the wind blowing on the night of

the fire, and he said that it was blowing directly from

the shaft-house to the mill, and that the fire from the

shaft-house set fire to the mill; in going over the ground

thoroughly I discovered that the shaft-house being a

framed and shingled roof building, the wind had blown

pieces of shingles and burnt Avood in a direction directly

opposite from where the mill was. I then asked him

how he could claim that the fire from the shaft-house

set fire to the mill, when the wind was in an opposite

direction, and he said, ''Well, the wind was blowing in

all directions that night, and blowing pieces of burnt

wood and pieces of shingles away from the mill and

shaft-house in the opposite direction." The space be-

tween the shaft-house and niill Avas absolutely devoid

of any debris of any kind. When I put that question

to him he got offended and mad and wanted to knoAv

how I knew so much about the Avind. I said, the cir-

cumstances. I examined the loss, and examined the

condition of the mill; as to what the mill Avas built of,

the framework was heavy timber and had corrugated

iron roof; corrugated iron on one side, and partly on
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[

1 lie end, to the best of mj recollection, towards the shaft

house; after I examined the loss and came in, I met

Mr. Plughoff and Mr. Allen in Hailey, at Mr. Plughoff's

store first and next at the hotel. I had a conversation

with them about this loss.

Q. About the forfeiture clause? :.- i ]

A. Yes, sir.
'*'

*

Q. State to the jury what the conversation was, who

was present with you.

A. Mr. Honeyman, Mr. Allen, Mr. Plughoff, and my-

self. We met in a room at the hotel for the purpose

of going over the matter after they had signed this

agreement, fixing the amount of the loss, and I told

Mr. Plughoff or Mr. Allen, or both of them, that the con-

ditions of the policy provided that if the property was

vacated, idle or shut down for more than 30 days, that

they should receive special permission for that, in writ-

ing, or the policy would be void. I read the condition

to them in the policy and told them in the face of that

I could not complete the transaction by taking proofs

of loss, but would submit the case to the company ai^

we found it.

Q. What did you do after that? f

A. Why, that was all there was to do. Mr. Plug-

hoff asked me who was the proper person on whom to

serve notice, in Idaho, for the purpose of bringing suit;

that was in the same conversation and at the same time;

at that time when Mr. Plughoff and Mr. Allen was

present I applied to and made application for instruc-
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tions or advice to the company in regard to the condi-

tions; this was made known to Mr. Plughoff and Mr.

Allen. I did receive communications from the company

and sent communications to the company at that time,

of which Mr. Allen and Mr. Plughoff were aware, in

regard to the loss. I cannot state exactly what oc-

curred leading up to the reason of sending it. Mr. Plug-

hoff claimed that the agent had been advised, the prop-

erty being unoccupied and idle, and that the company

had also received that information; the agent denying

this, I took the precaution to wire the company, asking

them if they had any such information on file.

(Counsel for the plaintiff here objects to the testimony

as incompetent, immaterial and irrelevant and not the

best evidence. The Court sustains the objection on the

grounds that it is not proper testimony, to which ruling

Ihe defendant then and there duly excepted, which ex-

ception was by the Court allowed.)

(Counsel for defendant here require the production

of that letter from Mr. Boone to the compan}^—the let-

ter could not be produced.)

(Witness continuing.) I was acting for the company.

I do not know exactly how far it was from the shaft-

house to the mill. I did not step it exactly or measure

it with the tape line, but as I remember it, it was about

180 or 200 feet. I noticed when I was there standing

at the shaft-house last; as to how much of the mill I

could see—if the mill had been there I could have seen
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\

all that was over the dump; the dump was on a level.

Exhibit "A" for Identification shows the situation; the

place, if I remember, where the watchman showed me

he was sleeping from the mill, I should judge it w^as

from 200 to 250 feet, and about 200 feet from the shaft-

house. I did not examine the tank-house ver}^ particu-

larly; it was not burned in any way, I do not think; if

so, it was simply scorched. Not enough to attract any

attention; water was still in it; it was at the side of the

dump leading from the shaft-house to the mill a little

to the left as you face the mill, probably 20 or 30 feet.

Q. Did Mr. Lewis, or did he not, tell 3^ou how he

thought the fire originated; and if so, w^hat did he tell

you?

(Plaintiff by counsel objects to the question as incom-

petent, immaterial and irrelevant under the pleadings.

Which objection was by the Court sustained, to which

ruling the defendant then and there excepted, which

exception was allowed by the Court.)

Witness excused.

WILLIAM B. HONEYMAN, called and sworn on the

part of the defendant, testified as follows:

Direct Examination.

(By Mr. PICKETT.)

My business or occupation is that of a foundryman

and machinist. I am acquainted with Mr. Plughoff and

Mr. Allen in this case. I met them in August, 1903, as
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an adjuster of the fire loss of the Maryland Gold Min-

ing Company's mill.

Q. Will you look at this paper and state whether or

not you saw it before (Defendant's Exhibit '^B" for Iden-

tification)?

A. Yes, sir, I saw that before; that is a stipulation

we entered into to ascertain the loss by fire.

Q. Do you recognize the signature of Mr. Plughoff

there?

A. Yes, sir.

(Offered in evidence and marked ^'Defendant's Exhibit

*'B.")

Q. I will ask you whether or not you ever saw this

paper before (Defendant's Exhibit "D" for Identifica-

tion)?

A. I did, it is a copy of the minutes of the board of

directors authorizing Mr. Plughoff to act in the capacity

as their agent, to settle the loss with me. (Offered in

evidence and marked Defendant's Exhibit '^D.") I was

representing the company to adjust this loss. I ad-

justed it. I have proof of loss that is the purpose of

that stipulation.

Q. Did you have any talk with Mr. Plughoff or Mr.

Allen in regard to that proof of loss as to why it was

not issued? A. I did.

Q. Please state the conversation.

A. Well, I had several conversations, which one do

you refer to?

Q. The one in regard to the reason whv vou did not

issue the proof of loss.



86 The Phoenix Assurance Co., Ltd,, of London, vs.

(Testimony of William B. Honeyman.)

A. Well, that took place at the time we entered into

this stipulation. I told them, I first called for the

policy covering the property destroyed, which he had in

his safe, and he delivered them to me. I examined them

all, made notes on the covering portion of them all. And

I called his attention to the fact that there was a three-

fourths value clause in regard to the building, a watch-

man's clause, also an unoccupancy clause, preventing

the mill to remain idle for a period longer than thirty

days without avoiding contract, and told him in that

event, I did not feel that I had authority to make proofs

that we would enter into a stipulation without waiv-

ing any of the rights of the mining company or of the

insurance companj^, showing him a copy of the stipula-

tion, and he agreed to go into the matter of ascertain-

ing the loss under that stipulation.

Q. What, if anything, was said there at that time in

regard to his knowledge of this vacancy clause or of the

mill being shut down?

A. Well, I did not take it back to him until we as-

certained the loss and ascertained the amount of the

damage, and there being a contract there, the discussion

came up afterwards, I merely

—

Q. Did you at any time have any conversation with

him regarding that? A. I did.

Q. State what it was.

A. Tliat was after Mr. Gabrielson arrived. I had

gotten along pretty well with the loss before he arrived,
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and the conversation took place in Mr. Gabrielson's

room in his hotel; at this time the award had been

signed, which this stipulation referred to, placing the

loss at ten thousand three hundred (10,300) dollars, the

valued sum of nineteen thousand ($19,000) dollars; then

I gave him a summary on his sheet there showing the

amount in the event of the company's paying if they

waived those forfeitures, and if he would waive a three-

fourths value in the building I would give him a copy

of that—I gave him a copy of that.

Q. This is the paper which Mr. Plughoff says is a

very good showing and which he thought was right,

does it show the figures correctly?

A. The original not being here I cannot say for sure,

but from memory I can testify the amounts are right.

Q. What is the amount?

A. Seven thousand five hundred and seventy-seven

dollars and fourteen cents (|T,577.14).

Q. Did Mr. Plughoff say anything to you about this

forfeiture clause or about his notifying the company?

A. At the conversation which took place in Mr.

Gabrielson's rooms both ^Ir. Gabrielson and I talked

that over, telling them that it was unfortunate that

they had not complied with the conditions of their con-

tract of insurance. Mr. Plughofi: said Mr. Boone had

knowledge of this at the time of the home office being-

notified. We had waited there three days for Mr.

Allen to return from Thunder Mountain before this con-

versation took place on Monday noon. I think Mr.
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Allen returned on a Saturday evening, and it was on

Friday that Mr. Gabrielson wired the office to see if

the—

Q. I mean the conversation with Mr. Plughoff.

A. Mr. Gabrielson told him he had advices from the

office that they had no knowledge whatever of the mill

being idle, and they expressed regret at that, but

thought notice to Agent Boone was all that they re-

quired. Mr. Gabrielson then asked them why he did

not get Boone to make an endorsement on the policy as

required by the conditions of the policy, and he said he

thought it made no difference. I had talked with Mr.

Lewis as to what he was doing out there. I was at the

mill twice—I first went up with Mr. Plughoff on the

day after I arrived at Hailey. We stayed out there

probably three and a half or four hours, taking notes

and looking over the premises; during that time I had

a talk with Mr. Lewis and asked him what the origin

of the fire was, and he told me, as he said this morning,

that he was sharpening some tools in the shaft-house,

that he locked up the place about six o'clock, the tools

he was sharpening were for use in doing some assess-

ment work up on the hill; he said that he was out there

to take care of the property and to do the assessment

work up on the hill.

Q. What did he say to you, if anything, about him

watching there nights?

A. When I asked him if there was a night watchman

no there he said, ''No, there is not a night watchman. I
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work around at assessment and also look after the mill,

and I cannot do work night and day, and I sleep over in

the office building."

Q. Did you draw this? A. I did.

Q. Where did you get the information to draw it

from?

A. From the original sketch on the letterhead which

I sent to the office; the measurements I got from step-

ping them off; I did not have a tape; I have had experi-,

ence in drawing: architecture. I have built three differ-

ent brick buildings dowm in Portland, and also six or

seven frame buildings (map offered in evidence for the

purposes of illustration only and as showing approxi-

mately and relatively the location of the several objects

represented thereon. Placed in evidence, marked De-

fendant's Exhibit '^A'').

During that visit to the mill I examined approxi-

mately the distance from the shaft-house to the store

office or building where Lewis said he was sleeping; it

was just 125 paces up the hill, and the difference be-

tween the elevation, I think, would be approximately,

35 or 40 feet, and I put that down on my sketch as 200

feet, stepping up hill there; I could not take very long

steps. I made an examination approximately of the

distance between the shaft-house and the mill; it was

180 feet. I did not examine the distance between the

quartz-mill and the house where he was sleeping. I ex-

amined the water tank at that time. I examined it as
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to whether or not it had been on fire, and found it had

not been scorched; the heat had not burned it enough

to make any trace of the fire. As to the construction

of the mill or as to the weight of the timbers I could

not state because everything had been burned up except

a little part of the frame of the stamp mill, but when I

got to Hailey Mr. Plughoff

—

<

(Objected to as incompetent, immaterial, irrelevant

and not under the pleadings, which objection was by the

Court sustained, to which ruling the defendant then

and there duly excepted, which exception was allowed.)

I called Mr. Lewis- attention to the direction of the

wind that night. I asked him which was the wind was

blowing; he told me it circled around and came in gusts

from all points of the compass. I also examined the

topography of the country.

Q. What did you find?

(Objected to as incompetent, immaterial and irrele-

vant; which objection was by the Court sustained, to

which ruling the defendant then and there duly ex-

cepted. Exception allowed.)

Witness excused. ^

MARTIN BARRiY, being called and sworn on behalf

of the defendant, testified as follows:

>' Direct Examination.

(By Mr. PICKETT.)

My name is ^lartin Barry; I am residing in Twin Falls
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'

at present. About the 19th of August, 1903, I think I

was on Marble Creek, about 7 miles from T'hunder Moun-

tain; I was accompanied by a man by the name of Allen;

that gentleman sitting there by his counsel. I think

we got back to Ketchum about the 29th, Saturday; we

were supposed to go to Thunder Mountain for the pur-

pose of experting a mine, mines of mine and my part-

ner. I do not remember Mr. Allen saying anything

about this case from the time we left Hailey up to the

time we arrived at Ketchum; I had a conversation with

him in regard to this fire, when we got back to Ketchum,

we were in to dinner and he informed me of the burning

of the mill and hoist; he told me he received this infor-

mation; that he saw it in the paper and he got a letter

in the postoffice.

Q. What were his actions and demeanor from the

time he left Hailey and until he got back to Ketchum?

(Plaintiff objected to the question as immaterial, in-

competent and irrelevant, w^hich objection was by the

Court sustained, to which ruling the defendant then

and there excepted. Exception allowed.)

The COURT.—Mr. Pickett, there is nothing in your

pleadings to justify that line of testimony. It would be

a good defense if you have it, but it is your business to

put yourself in a position where you can protect your

defense. I want you to have your record fixed so you

can have your record reviewed by the other Court.

Show that Mr. Allen one of the plaintiffs' president of
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the company, is responsible for this tire; that he is

guilty in a sense for the burning of the property. Do

you wish to show that?

A. I state to the Court, that is my object.

The COURT.—Now, if you state that for the Court,

Mr. Pickett, so it will go into the record. I w^ill rule on

that.

Mr. PICKETT.—My object ie to show this—that Mr.

Allen knew this building was to be burned, and that it

was burned by Mr. Lewis for the purpose of the insur-

ance.

The COURT.—Very well, that would be a very good

defense if you can prove it, but the Court will have to

hold that your pleadings do not justify that testimony;

therefore, the objection to it is sustained, to which rul-

ing the defendant then and there excepted, which ex-

ception was allowed.

The COURT.—Of course, if you know anything of this

sort in existence this Court, like all other, would like

to have the proof. Mr. Allen will stand without injury

whatever until they are able to prove it.

Witness excused.

Defense rests.

Gentlemen of the Jury: One of the parties has re-

quested that I should direct your verdict, and it is pos-

sible that I should, but instead of doing so, which

might result in a new trial and much expense to the
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parties I have concluded to submit the case to you upon

instructions which I will now give.

I mav first say, however, to counsel that I have con-

cluded not to give the requests which they have made

—

at least in the language and form used by them—be-

cause I consider them entirely too leading many of them

merely abstract principles, without due relation to the

facts in the case, and, I think, might confuse rather

than assist the jury.

It has been said in this case that the defense urged

by the insurance company, the defendant, is merely of

a technical nature.

Technical defenses are allowed, and of course should

'be considered, but this defense is not a mere technical

one, but is one based on their policy of insurance. A
policy of insurance must be enforced according to its

terms the same as any other contract entered into be-

tween parties. The policy is in fact the contract en-

tered into between the parties. It may be traie that

some of its terms are very exacting upon the insured,

nevertheless that is not a reason whv thev should not be

enforced. The terms of the policy relied upon by the

defendant, are made, for both parties, and if always

carried out by all parties concerned, might result in

benefit to all, and not in injury to any.

You have noticed there are two provisions in the pol-

icy which the defendant claims have not been complied

with by the plaintiff, and upon these the defense is

based. The first is that the policy provides that if the

property is not in active operation either at the time it
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is insured or afterwards, the insured must make known

such fact to the insurance company and obtain its con-

sent that the property may remain idle, and if this is

not done by the insured the policy becomes void. The

second is concerning the keeping of a watchman on the

premises to which I will refer more fully later.

There would be no question that if the property were

idle at the time the insurance was written, or if after-

ward it became idle, and the defendant was not noti-

fied of the fact, then the policy would become void. It

is however, claimed in this case by the plaintiff that the

defendant company waived this, because it is said that

at the time the insurance was made the agent of the

company was notified that the property was idle, and

that he communicated this fact to his company and the

company waived it and accepted the insurance, notwith-

standing the fact that the property w^as idle. In this

connection you will take into consideration the testi-

mony of the agent of the company, w^hich was to the

effect that he knew the property was idle, and before

writing the policy he communicated that fact to his com-

pany, and that it thereupon issued the policy. If you

find this is true, then, I instruct you that the company

thereby waived that question and its policy would be

valid notwithstanding the fact that the property was

idle contrary to the terms of the policy.

I further instruct you that the company, having

waived that right, it would continue waived until it

should be recalled by some direct notice to the plaintiff,

or by its withdrawal of the policy.
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The second defense is based upon this provision of the

policy that when the works are idle or not in operation,

^^One or more watchman shall be on duty constantly

day and night in and immediately about the said build-

ings or works."

The defense is that this provision of the policy was not

complied with by the plaintiff. It is shown, and may

be considered admitted, that but one watchman was

on the premises at or prior to the time of the fire; that

he was engaged in different duties during the day, and

slept on the premises at night in a building near by and

within view of the buildings which were burned.

You will notice that the policy provides that the plain-

tiff might keep one or more watchman. This would

seem to leave it to the plaintiff' to say whether it would

have one or more, and the keeping of one would be a

compliance with the terms of the policy.

If but one is kept, a literal compliance of the terms

of the policy would not possibly be made, for it must

be presumed that a man cannot be awake day and night

and constantly be on guard.

It must have been contemplated by this policy that

when there is but one watchman, he must have a reason-

able time to sleep.

Now, considering that fact and the terms of the policy,

I leave it with you to say, from all the testimony and

circumstances in this case whether the policy has been

in this respect, substantially complied with.

If you find upon the first point above stated, to wit:

That the defendant had knowledge that the property



96 The Phvenia) Assurance Co., Ltd., of London, vs.

was idle, and waived that fact, and also find that the

provisions of the policy concerning the keeping of a

watchman on the premises was complied with, then your

verdict must be against the defendant, and you will as-

sess the damages according to the proofs in the case.

It seems from a paper introduced in evidence, that the

parties agreed that the property burned, was of the

value of about $19,000.00 on which the insurance was

110,000. You cannot find beyond the amount of $10,-

000 with legal interest thereon, and while nothing has

'been said as to when that interest shall begin, I in-

struct you that it better not be prior to the 1st of May,

1904.

If you find either that the defendant did not have

notice that the property was idle, and did not waive that

matter, or if you find that the plaintiff did not comply

with the provisions for keeping a watchman on the prem-

ises, then I instruct you that the provisions of the policy

have been violated by the plaintiff, and that your ver-

dict must be for the defendant.

Be it further remembered, that after the Court in-

structed the jury before the jury had retired for their

verdict and decision, the defendant, by and through its

counsel, excepted to the instructions of the Court as

follows:
^

Comes now the defendant by and through its counsel

and excepts to the instructions of the Court given to

the jury herein, both generally and specifically to each

instruction, upon the grounds that the same and each
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of them are against law and are not sustained by the

evidence. *

Defendant specially excepts to the instruction of the

Court, wherein the Court instructs the jury that if they

find for the plaintiff that their verdict must be in the

sum of $10,000 for the reason that the same is against

law and not sustained by the evidence.

Defendant further excepts to the instruction of the

Court, wherein he instructs the jury, that they should

take into consideration the testimony of the agent, that

he knew the policy was idle before writing the policy

and that he communicated that fact to the company,

and that if you find this to be true when the company

thereby waives that question in its policy, and the policy

would be valid notwithstanding' the property was idle

contrary to the terms of the policy, and further that the

company having waived that right it would continue

waived until it should recall it by some direct notice to

the plaintiff or by withdrawal of the policy for the rea-

son the same is against law and not sustained by the

evidence.
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Defendant's Exhibit "B" for Identification.

(Original.)

1 STIPULATION.

It is hereby stipulated and agreed by and between the

Maryland Gold Mining and Development Company, and

the Phoenix Assurance Company that any action taken

'by any representative of either party to this agreement

shall not be construed as a waiver of any of the rights'

of the said Maryland Gold Mining and Development Co.,

or of the said Phoenix Assurance Company, which do

now or may hereafter exist under a policy of insurance

issued by the said Phoenix Assurance Company, to the

said the Maryland Gold Mining and Development Com-

pany, numbered 5912847. '

The intent of this agreement is to reserve all the legal

rights of the parties to this agreement and to proceed

without delay with an investigation to ascertain the

amount of the loss or damage by fire on the 19th day

of August, 1903, to the property described in the policy

herein referred to and it is agreed that the acts of said

parties or their representatives in endeavoring to as-

certain the amount of such loss by appraisement or

otherwise shall not be considered a waiver of any of the

conditions of the policy referred to herein, nor as affirm-

ing or denying any liability under said policy by reason

of the fire above mentioned, but the said acts shall be

considered as for the benefit of all concerned, without



100 The Phoenix Assurance Co., Ltd., of London, vs.

prejudice to the rights of any of the parties to this

agreement. >

Dated this 26th day of August, 1903.

THE MARYLAND GOLD MIN. AND DEV. CO.,

CO., H. R. PLUGHOFF,

i>

''

Vice-Pres. and Treas.

PHOENIX ASSURANCE CO.,

By W. B. HONEYMAN,
Adjuster.

Witness: ' "^

L. A. DUVALL.

JANNIS YANNOY.

No. 338.

Deft. Ex. "B" for Identification.

[Endorsed]: Defts. Exhibit ^^B," No. 333. Filed in

Evidence, March 18, 1905.

Defendant's Exhibit "C" for Identification.

(2) Original.

It is hereby mutually stipulated and agreed by and

between the Maryland Gold Mining and Development

Company and the Phoenix Assurance Company, that the

total amount of loss and damage on the 19th day of

August, 1903, to the property described in Policy No.

591234T of the said company, is fixed, adjusted and

agreed upon at the sum of ten thousand three hundred

thirty-five and 75/100 dollars (|10,385.75) as follows:
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$3,476.19 on frame quartz-mill building and additions

thereto, situate about 12 miles west of Hailey, Idaho.

$4,889.56 on fixed and movable machinery (exclusive

of engine and boiler) while contained therein.

$1,970.00 on boiler and engine while contained in the

said building.

It is hereby further agreed and understood that, in

accordance with stipulation heretofore entered into be-

tween the Maryland Gold Mining and Development Com-

pany and the Phoenix Assurance Company, on the 26th

day of August, 1903, the sum named above, ten thousand

three hundred thirty-five and 75/100 dollars, is hereby

binding and conclusive upon the said parties as to the

amount and extent of the loss only, and does not in any

respect waive any of the conditions of the policy.

Dated at Hailey, Idaho, this 31st day of August, 1903.

THE MARYLAND GOLD MIN. AND DEV. CO.,

LTD.,

Per H. R. PLUGHOFF, V.-P.

PHOENIX ASSURANCE CO., -

By W. B. HONEYMAN,
Adjuster.

>

Witness:

C. D. GABRIELSON,

HARRY J. ALLEN.

No. 333. <

;

Defts. Ex. ^'C'^ for Identification.

[Endorsed]: No. 333. Ex. "O." Filed in Evidence,

March 19, 1905.
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Defendant's Exhibit ''D" for Identification.

Hailey, Ida., Aug. 26, 1903.

At a special meeting of the Board of Directors of The

Maryland Gold Mining and Development Co., Ltd., held

this day in their office at The First Natl. Bank of Hailey,

Idaho, the following resolution was unanimously

adopted, Kesolved, that H. R. Plughoff, Vice-President

and Treasurer of The Maryland Gold Mining and Devel-

opment Co., Ltd., be empowered to adjust the loss caused

by a recent fire of the company's property, on the Hailey

IGold Belt, also to have authority to sign all papers, re-

ceipt for all moneys and to transact any all business

in connection with said loss. There being no further

business the meeting adjourned.

[Corporate Seal] L. A. DUVALL,

^ecy.

No. 383.

Defts. Ex. ^^D" for Identification.

[Endorsed] : Defts. Ex. "D." Filed in Evidence,

March 18, 1905.
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United States Circuit Court, Central Division, District of

Idaho.

MARYLAND GOLD MINING AND
DEVELOPMENT COMPANY, LIM.

ITED
vs.

PHOENIX ASSURANCE COMPANY,

LIMITED. : .

Verdict.

We, the jury in the above-entitled cause, find for the

plaintiff and assess the damages in the sum of ten thou-

said dollars, interest from the 1st day of May, 1904, at

7 per cent per annum.

E. BRANNON,

;
Foreman.

[Endorsed]: No. 233!. United States Circuit Court,

Central Division, District of Idaho. Marvland Gold

M. & D. Co., vs. Phoenix Assurance Co. Verdict. Filed

March 18, 1905. A. L. Richardson, Clerk.
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In the Circuit Coiirt of the United States, Central Division,

( Distinct of Idaho.

MARYLAND GOLD MINING ANDi
DEVELOPMENT COMPANY, LIM-.

ITED (a Corporation),

Plaintiffy

vs.

I

PHOENIX ASSURANCE COMPANY,
LIMITED OF LONDON (a Corpora-

tion),

Defendant

Judgment.

This action coming regularly on for trial, the said par-

ties appeared by the attorneys. A jury of twelve per-

sons was regularly impaneled and sworn to try said ac-

tion. Witnesses on part of the plaintiff and defendant

were sworn and examined. After hearing evidence, the

argument of counsel, and instructions of the Court, the

jury retired to consider of their verdict, and subse-

quently returned into court, and, being called answered

to their names, and say they find a verdict for the plain-

tiff and assess the damages at the sum of ten thousand

($10,000), and interest thereon from the first day of May,

1904, at 7% per annum.

Wherefore, by virtue of the law, and by reason of the

premises aforesaid, it is ordered and adjudged, that said
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plaintiff the said Maryland Gold Mining and Develop-

ment Company, a corporation, do have and recover of

and from said defendant, the Phoenix Assurance Com-

pany, Limited, the sum of ten thousand six hundred and

seventeen dollars, and twenty cents ($10,617.20), with

legal interest thereon from date, together with said

plaintiff's costs and disbursements incurred in this ac-

tion, amounting to the sum of $ .

Judgment entered March 18th, 1905.

Attest: A. L. RICHARDSON,

Clerk.

Be it further remembered, that upon the return of

the verdict by the jury and the filing of the same

with the clerk, and before the jury had been

discharged and in open court, counsel for the de-

fendant moved the Court to set aside the verdict on

the ground that the same was and is contrary

to law and is not sustained by the evidence, which

said motion was then and there entered as a part of

the records of said cause, by the clerk of said court,

but was not acted upon by the Court.

The said verdict was duly and regularly entered and

recorded by the clerk of said court on the 18th day of

March, A. D. 1905. i

That thereafter and on the 25th day of March, 1905,

the defendant in said action gave notice of its intention

to move for a new trial, which said notice was on the

28th day of March, A. D. 1905, duly filed with the clerk
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of said court, and was and is in words as follows, to

wit:

Tn the Circuit Court of the United States, Ninth District,

Central Division, District of Idaho.

MARYLAND GOLD MINING AND
DEVELOP]^rENT COMPANY, LIM-

ITED (a Corporation),

Plaintiff,

vs.

PHOEIX ASSURANCE COMPANY,

LIMITED, OF LONDON,

Defendant.

Notice of Intention to Move for a New Trial.

To Messrs. P. M. Bruner and N. M. Ruick, Attorneys

for the Above-named Plaintiff and Complainant,

and to the Above-named Plaintiff, the Maryland

Gold Mining and Development Company, Limited,

a Corporation, and to Each of You.

Take notice, that the said Phoenix Assurance Com-

pany, Limited, of London, defendant, in the above-en-

titled action, intends to move and set aside the verdict

and decision rendered in the above-entitled action, and

to ask the Court to grant a new trial of the above-en-

titled action, upon the following grounds severally, to

wit:

(1) Insufficiency of the evidence to justify the ver-

dict.

(2) That the said verdict is agaainst the law.
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(3) ElTors at law occurring at the trial and excepted

to by the defendant.

(4) Newly discovered evidence material for the de-

fendant which it could not with reasonable diligence

have discovered and produced at the trial.

(5) Accident and surprise which ordinary prudence

could not have guarded against.

Said motion will be made upon the records and files

in this action; affidavits on behalf of the defendant to

be hereafter served upon the plaintiff and filed herein

and upon a bill of exceptions or statement of the case,

or both, hereafter to be prepared, served, filed and set-

tled.

Dated at Moscow, in Latah County, State of Idaho,

this 25th day of March, 1905.

PHOENIX ASSURANCE COMPANY, LIM-

ITED, OF LONDON, DEFENDANT.

By GEORGE G. PICKETT,

Attorney and Counsel for Defendants.

[Endorsed]: Filed March 28, 1905. A. L. Richard-

son, Clerk.

[Endorsed] : In the Circuit Court of the United States,

Ninth District, Central Division, District of Idaho.

Maryland Gold Mining and Development Company, Ltd.,

Plaintiff, vs. Phoenix Assurance Company, Ltd., of Lon-

don, Defendant. Notice of Intention to Move for a

New Trial.
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In the Circuit Court of the United StateSy Ninth District^

Central Division ^ District of Idaho.

MARYLAND GOLD MINING AND
DEVELOPMENT COMPANY, LIM-

ITED (a Corporation),

Plaintiff,

Vs.

PHOENIX ASSURANCE COMPANY,

LIMITED, OF LONDON,

Defendant.

Order Granting Extension of Time.

George G. Pickett, counsel for the defendant in the

above-entitled action, having made application to the

Honorable Judge of the above-entitled court asking for

sixty days' addition time, in addition to the time al-

lowed by law, in which to prepare, serve and file affi-

davits on behalf of the defendant, and in which to pre-

pare, serve and file a bill of exceptions or statement of

the case, or both, on motion for a new trial herein, and

the Court being fully udvised in the premises, it is

therefore hereby ordered that the defendant have, and

it is hereby granted, sixty days in addition to the time

allowed by law, in which to prepare, serve and file affi-

davits, on behalf of defendant on motion for a new

trial herein, as well in which to prepare, serve and file

a bill of exceptions or statement of the case, or both,

on motion for a new trial herein.
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Done at Boise, Idaho, this 29th day of March, A. D.

1905.

JAS. H. BEATTY,

Judge.

[Endorsed]: Filed March 29th, 1905. A. L. Richard-

son.

[Endorsed] : In the Circuit Court of the United

States, Ninth District, Central Division, District of Ida-

ho. Marj land Gold Mining and Development Company,

Ltd., Plaintiff, vs. Phoenix Assurance Company Ltd.,

of London, Defendants. Order Granting Extension of

Time.

That said notice of intention to move for a new trial

was duly served upon the plaintiff in the action, after

the filing thereof and within ten days after the rendi-

tion of said verdict and the filing thereof, by delivery

of a true and correct copy of said notice of intention

to move for a new trial, on X. M. Ruick, one of the at-

torneys for the plaintiff in the action, by mailing to him

a true copy thereof, said copy being enclosed in an

envelope postage prepaid, and deposited in the United

States postofifice at Moscow, Idaho, and addressed to

N. M. Ruick, Boise, Idaho, which said envelope con-

taining said copy was registered by the United States

postmaster at Moscow, Idaho^ and a special delivery

stamp placed thereon, and which said envelope and no-

tice was delivered to the said N. M. Ruick at Boise,

Idaho, as is shrown by the records of the U. S. Registry
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mail record and the United States Special Delivery

record of Moscow, postoffice at Moscow, Idaho.

Now comes the defendant and presents this its state-

ment on motion for a new trial and also a statement on

appeal, should said motion be denied, and make a part

of this statement the judgment-roll and records in this

action, as well presents hereto as a part of said state-

ment, affidavit, in support of said motion for a new

trial, copies of which are served upon the plaintiff.

Specifications of Error.

The defendant specify the particulars in which it ex-

pected and excepts to the verdict of the jury, and the

particular errors of law upon which it will rely, as well

the affidavits on the motion for a new trial and on ap-

peal, should said motion be denied as follows, to wit:

The Court erred in overruling the objections, and

each of them, of the defendant to the following ques-

tions propounded by the plaintiff to the witness, S. D.

Boone. «

"Q. State generally for the purpose of identifying

the policy and the property insured, the nature of the

property insured in that policy solely for the purpose

of identification.

'(Complaint handed witness.)

Will you examine paragraph 3 of this complaint for

the purposes of being able to state whether or not that

is a copy of the policy to which you refer when you say

a policy was issued to the plaintiff, in this action, on or

about the 20th day of October, 1902?'^ 1
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II.

The Court erred in overruling the objection to the

question asked by the plaintiff of the witness, S. D.

Boone, to wit:

*'Q. State, Mr. Boone, whether or not, at the time

this policy was issued and at the time that the applica-

tion therefor was made, you had knowledge that the

mill and machinery mentioned therein were not in op-

eration.''

III.

The Court erred in overruling the objections, and

each of them, of the defendant, to the following ques-

tion asked by the plaintiff, of the witness, 8. D. Boone.

^^Q. State what you wrote the company."

IV.

The Court erred in overruling the objections, and each

of them, of the defendant to the following question

asked by the plaintiff of the witness, S. D. Boone:

"Q. Had you been in the habit of issuing policies in

this company direct from your office without action by

the general office at San Francisco?"

Y.

The Court erred in sustaining the objection of the

plaintiff to the question asked of the witness Lewis, by

the defendant upon cross-examination of said witness:

"Q. Is it not a fact, that shortly after the fire that

you came to Mr. Steele and proposed to him to go there

for you and take his wagon, that you had plates cached
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there, and nobody knew anybody anything about it,

that you had them assayed and they would bring from

11,000 to $1,200, and all he would have to do would be

to go out there and bring them in and stick the money

in your pockets?"

ML

The Court erred in refusing to grant a nonsuit upon

the plaintiff resting its case and* upon the plaintiff's

motion for the same, said nonsuit being on the follow-

ing grounds:

"That it appears from the evidence that for more

than three months prior to the date of the fire and at

the time of the fire, the mill and hoist were idle, not

in operation, and that there was no watchman on duty

constantly day and night, as required by the policy

of insurance. Second, upon the ground that the insured

building and works were shut down thirty days imme-

diately prior to the date of the fire, contrary to the

terms of the policy, and that at no time did the insured

apply to or obtain from the defendant, permission that

the said works should remain shut down, nor was there

any consent thereto given or endorsed on the policy,

and on the further ground in connection with the sec-

ond reason that there is no fraud or mistake pleaded

here in the pleadings in regard to that latter prov-

ision."

VII.

The Court erred in sustaining the objection of the

plaintiff to the testimony of the witness Gabrielson,

wherein the said Gabrielson was testifying, "I took the
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precaution to wire the company asking them if they

had any such information on file.'^

VIII.

The Court erred in sustaining- the plaintiff's objec-

tion to the question asked of the witness Honeyman

while testifying on behalf of the defendant:

*^Q. What was the construction of the mill?"

IX.

The Court erred in sustaining the objection of the

plaintiff to the following questions asked of the defend-

ant Honeyman, while testifying on behalf of the de-

fendant :

*'Q. Did you examine the topography of the ground?

A. I did.

Q. What did you find?"

X.

The Court erred in sustaining the objections of the

plaintiff to the questions asked of the defendant Barry,

while testifying on behalf of the defendant, to wit:

"Q. What were his actions and demeanor from the

time he left Hailey and until he got back to Ketchum?"

XL

The Court erred in not permitting defendant to show

that Mr. Allen knew that the building was to be burned

and was burned by Mr. Lewis for the purpose of the

insurance.

XII.

The Court erred in instructing the jury that ^Hf you
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find for the plaintiff, it slionld be in the sum of ten thou-

sand dollars and interest thereon, to make it «afe, in-

terest at 7%; you can figure on that from the 1st of

May, 1904,"; for the reason that the same was not sus-

tained by the evidence and is against law."

XIII.

The Court erred in its instructions to the jury where-

in it said to the jury, "There are two points in the pol-

icy to rely on—one is, that this property was not in

actual operation. Now, if the plaintiff had gone to the

insurance company and asked to have this property so

insured while the property was standing idle, or if it

had been in operation at the time of the insurance, or

for a time after, then the company could properly take

advantage of the clause in the polic}^, but if the prop-

erty is idle for a certain length of time it voids the

policy, unless they have consent of the companj^, to

waive that. The reason that this case goes to you upon

this is, because testimony has been introduced tend-

ing to show that the company waived here. What I

refer to is the testimony of the agent of the insurance

compan}^, the defendant, that he notified the company

before the policy was issued, that the property was

standing idle. Now if this is true, the company had no-

tice that the property was idle at the time the policy

w^as contracted for; then, therefore, they sent the

])olicy knowing that fact, and if the agent's testimony

is true, on the part of the defendant, is a waiver of

that first provision of the policy. This is here and if

you find his testimony is true, and I believe there is
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nothing to dispute it, but if you iBind his testimony is

true upon that point, then you must find that the com-

pany waived its right of this policy, and consented to

take the insurance notwithstanding that the property

w^as idle and was in condition conti'ary to the terms

of the policy." For the reason that said instruction is

against the law, and contrary to law.

XIV.

The Court should have and should sustain the defend-

ant motion to set aside the verdict of the jury, for the

reason that the same is not sustained by the evidence

and is contrary to law; for the reason that under the

stipulation, agreements and conditions agreed to as tes-

tified by the witness Plughoff, the amount of said judg-

ment, if any, could and should have only been for the

sum of seven thousand five hundred and seventj^-seven

dollars and fourteen cents (.f7.577.14).

On the further grounds that the plaintiff failed to

prove or show that during the time the mill was shut

down that plaintiff kept one or more watchmen on

duty constantly day and night, in and immediately

about the said building, mill or works, on the further

ground that the plaintiff* failed to show or prove that

although the mill building and works had remained

shut down for more than tairly uiiys, that they had

given the company, this defendant, written notice of

such shutting down, and that said evidence failed to

show that any permission to remain :^o shut down was

obtained or endorsed on the policy, or that any other

permission was ever given by the defendant to the
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plaintiff to shut down or have said mill or building re-

main shut down for a period of thirty days or for any

period whatever.

Wherefore, now comes the defendant and presents

this statement and the affidaAits heretofore filed in the

above-entitled cause, and copies of which are hereunto

attached of this case on motion for a new trial, and

requests that the same be certified and allowed, and

moves the Court to vacate and set aside the verdict

rendered and filed in this action, and that a new trial

be granted herein on each ground severally stated in

the intention to move for a new trial.

GEORGE G. PICKETT,

/ ' Attorney for the Defendant.

I hereby certify that the entire and foregoing state-

ment of the foregoing case on motion for a new trial

has been prepared and served in due time and accord-

ing to law in all respects, and that the same is correct

and is hereby settled and allowed.

Done at Boise, in the State of Idaho, on the 2'8th day

of June, 1905.

JAS. H. BEATTY,

Judge of the Circuit Court of the United States, Ninth

District, Central Division, District of Idaho.

[Endorsed]: Filed June 28, 1905. A. L. Richardson,

Clerk.
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In the Circuit Court of the United States, Ninth Judicial Cir

cuity in and for the Central Division of Idaho.

MARYLAND GOLD MINING AND
DEVELOPMENT COMPANY (a Cor-

poration),

Plaintiff,

vs.

PHOENIX ASSURANCE COMPANY,
LIMITED, OF LONDON (a Corpora-

tion),

Defendant.

Order Denying Motion for New Trial.

A motion for a new trial in the above-entitled cause

having been heretofore submitted and taken under ad-

visement by the Court, and the Court being fully advised

in the premises, on this 28th day of June, A. D. 1905,

it is ordered that the said motion for a new trial be, and

the same is herebv, denied. '

JAS. H. BEATTY,

Judge.
»

[Endorsed]: No. 233. In the Circuit Court of the

United States Ninth Judicial Circuit, in and for the Cen-

tral Division of Idaho. Maryland Gold Mining and De-

velopment Company, a Corporation, Plaintiff, vs. Phoe-

nix Assurance Company, Limited, of London, a Corpora-

tion. Defendant. Order Denying ^lotion for a New

Trial. Filed June 28th 1905. A. L. Richardson, Clerk.



118 The Phoenix Assurance Co., Ltd.^ of London, vs.

In the Circuit Court of the United States, Ninth Judicial Cir-

cuit, i7i and for the Central Division of Idaho.

MARYLAND GOLD MINING ANDI

DEVELOPMENT COMPANY (a Cor- \

poration),

Plaintiff,

vs.

PHOENIX ASSURANCE COMPANY^

LIMITED, OF LONDON (a Corpora-

tion),

Defendant. /

Petition for Writ of Error.

The petition of the Phoenix Assurance Company,

Limited, of London, a corporation, and defendant in the

above-entitled action, respectfully shows:

That feeling itself aggrieved by the verdict, decision

and judgment made and entered thereon in said action,

on the 18th day of March, A. D. 1905, where it was or-

dered and adjudged that the plaintiff do have and re-

cover of and from the defendant, the sum of ten thou-

sand six hundred seventeen dollars and twenty cents

(110,017.20), with legal interest thereon from date,

comes now, through and by its attorney, George G. Pick-

ett, and respectfully petitions and prays this Court for

the allowance of a writ of error from said verdict, de-

cision and judgment to the United States Orcuit Court

of Appeals in and for the Ninth Judicial Circuit, under
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and according to the laws of the United States in that

behalf made and provided; and also, that an order be

made fixing the amount of security and bond, which de-

fendant should give and furnish under said writ of er-

ror, and directing that upon the giving of said security

and bond all further proceedings in this court be sus-

pended and staged until the determination of said writ

by the said United States Circuit Court of Appeals, in

and for the said Ninth Judicial Circuit, and prays, that

a transcript and record of the proceedings in the case

duly authenticated, may be transmitted to the United

States Circuit Court of Appeals in and for the Ninth

Judicial Circuit.

Your petitioner and plaintiff in error herewith pre-

sents and filed with the clerk of this Honorable Court

its assignments of errors.

And your petitioner and plaintiff in error will ever

pray. GEORGE G. PICKETT,

Attornev for Petitioner and Plaintiff in Error.

Order Allowing Writ of Error.

Upon reading and filing the foregoing petition and

assignment of errors, it, is hereby ordered that the

prayer of the said petitioner and plaintiff in error be al-

lowed, and that a writ of error to the United States Cir-

cuit Court of Appeals in and for the Ninth Judicial Cir-

cuit, be allowed and issued herein as prayed for.

Dated August 8th, A. D. 1905.

JAS. H. BEATTY,
Judge.
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[Endorsed] : No. 233. In the Circuit Court of the

United States, Ninth Judicial Circuit, Central Division,

State of Idaho. Marj^land Gold Mining and Develop-

ment Company, a Corporation, Plaintiff, vs. Phoenix

Assurance Company, Limited, of London, a Corporation,

Defendant. Petition for Writ of Error. Order Allow-

ing Same. Filed August 14th, 19-05. A. L. Richardson,

Clerk. Geo. G. Pickett, Attorney for Defendant (Plain-

tiff in Error).

In the Circuit Court of the United States, Ninth Judicial Cir

cult, in and for the Central Division of Idaho.

MARYLAND GOLD MINING AND^

DEVELOPMENTCOMPANY ( a Cor

poration),

• Plaintiff,

vs.

PHOENIX ASSURANCE COMPANY,

LIMITED, OF LONDON (a Corpora-

tion),
I

Defendant.

Assignment of Errors.

The Phoenix Assurance Company, Limited, of London,

a corporation, having petitioned the said Court for an

order permitting it to prosecute a writ of error in the

Circuit Court of Apeals for the Ninth Circuity from the

judgment made and entered in said cause, now makes

and iUes with its petition the following, and specifies
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the same as its assignment of errors herein, and upon

which it will rely and will urge upon its writ of error

for a reversal of the judgment, in the above-entitled

cause, to wit:

I.

Erors of law occurring at the trial and excepted to

by the defendant, to wit:

First: The Court erred in refusing to grant a nonsuit

and in instructing the jury to find a verdict for the de-

fendant as prayed for by the said defendant in its mo-

tion, presented to the Judge of the said court at the

conclusion of plaintiff's testimony, upon each and every

of the following grounds.

(a) That there was no evidence competent to be sub-

mitted to the jury.

(b) And further that it appeared from the evidence

that more than three months prior to the date of the

fire, and at the time of the fire, the mill and hoist were

idle and not in operation, and that there was no watch-

man on duty constantly day and night, as was required

by the terms of the policy of insurance, and that there

was no showing that the defendant ever waived such

clause in said policy of insurance.

(c) And further, that as shown from the evidence

the insured building and works were shut down for

more than thirty days immediately prior to the date of

the fire, contrary to the terms of the policy, and that at

no time did the insured apply to or obtain from the de-

fendant permission that the said works should remain

shut down, nor was there any consent thereto given or
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endorsed ou the policy; and on the further ground that

there was no fraud or mistake pleaded in the pleadings

in regard to the shutting down provision of the policy.

(d) That by the terms of the contract of insurance

the allowing of the mill and buildings to be insured to

remain idle and not in operation for the time, the un-

disputed evidence shows it had been prior to the fire,

without one or more watchmen on duty constantly, day

and night, without the consent of the company, rendered

the policy void.

(e) That by the terms of the contract and policy of

insurance, the allowing the insured buildings and works

to be shut down more than thirty days immediately

prior to the date of the fire, without applying to or ob-

taining from the defendant written permission that the

said works and buildings should remain shut down, and

without having the said defendant's consent thereto

given, or endorsed on the policy, rendered the said policy

void.

(f) That the said questions under the evidence in

this case as to there being not one or more watchmen

kept continuously and constantly on duty day and night

during the time the mill was not in operation was a

question for decision by the Court and not by the jury.

(g) That the said question, under the evidence in

this case, as to the said mill and buildings being shut

down for more than thirty days contrary to the terms of

the policy, and that at no time after the issuance of the

policy did the insured apply to or obtain from the de-

fendant permission that the said works should remain



Tlie Maryland Gold Min. etc. Co., Ltd. 123

shut down, was a question for the Court and not one for

the jury, and should not have been submitted to the

jury, inasmuch as there was no showing that plaintiff

ever applied for or ever received permission that said

works should remain shut down for more than thirty

days, from this defendant after the issuance of the

policy, nor was there any showing or evidence of an en-

dorsement on the policy to permit such shutting down.

Second: The Court erred in instructing the jury that

if they found for the plaintiff, it should be in the sum of

ten thousand ($10,000) dollars, and interest thereon at

seven (7%) per cent from the first day of May, 1904,

upon the following grounds:

(a) That there is no evidence in this case to sustain

such an instruction.

(b) That according to the terms of the policy the

greatest amount, if any, that the jury could have found

judgment for under the testimony and the terms of the

policy would have been seven thousand five hundred

seventy-seven dollars and fourteen cents (f7,577.14).

(c) That there w^as no evidence competent to be sub-

mitted to the jury on the question of finding for any

amount for the plaintiff", because, as was show^n from

the evidence, the terms of the policy as to a watchman^s

clause and as to the shutting down clause without

written permission of the defendant, had been violated,

and therefore the said policy was void at the time of the

commencement of this action, and at the time of the

trial thereof.

(d) The Court erred in instructing the jury that by
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reason of the testimony of the witness Boone, that at

the time he made application for the policy to be written

he had written the defendant a letter stating that the

mill was closed down at that time, that there having

been sent this letter to the company at that time, and

the company having issued the policy of insurance as it

did, with the knowledge received through said letter,

then that the jury must find that the company waived

its right of its policy and of the shutting down clause

thereof, notwithstanding that the property was idle and

in a condition contrary to the terms of the policy, for

the reason that such instruction is against law, and

not sustained by the evidence, and should not have been

given under the plain terms of the policy, as it was

shown from the evidence that at no time thereafter, or

after the issuance of the policy, even if such a letter

were written as is testified to, did the said plaintiff or

its agents ever apply to or receive permission from the

defendant to allow said mill and buildings insured to

remain idle and shut dow^n, as was shown by the evi-

dence, for the length of time or during any of the time

that the same was so shut down, nor was there ever

written permission ever endorsed upon the policy of in-

surance allowing said insured property to remain idle

and shut down; that from the evidence it is shown that

said property remained shut down and idle without

such or any permission from the said defendant for

more than six months immediately prior to the date of

the fire of said building.

Third: The Court erred in submitting to the jury the
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question of the watchman's clause, and erred in instruct-

ing the jury that it was a question for them to deter-

mine as to whether or not the terms of the policy in

regard to keeping a watchman on the premises had been

complied with, and erred in submitting to the jury the

question as to whether or not the one watchman kept

there exercised care necessary to protect the property,

and erred in instructing the jury that if they found that

the w atchman performed his duty within the intent and

meaning of the policy, that they could find for the

plaintiff, for the reason that both the instructions and

submitting of the questions to the jury was against law,

it being solely a question for the Court, under the evi-

dence in the case, and under the terms of the policy, and

further that the findings of the jury that one or more

watchmen was constantl}^ on duty day and night during

the time that the said mill was shut down, is against

the evidence and is not sustained by the law.

Fourth: That the findings of the jury by its verdict

that the plaintiff should recover of the defendant the

sum of ten thousand ($10,000) dollars besides interest

from the first day of May, 19'04, at the rate of seven

(7%) per cent per annum, is against law and not sus-

tained by the evidence, and is contrary to the provisions

and express terms of the policy of insurance and of the

findings and agreement of the parties at the time of

the undertaking to adjust the said loss.

Fifth: That the finding of the jury by its verdict that

the defendant, by virtue of the purported letter testified

to have been written by Boone to the defendant in the
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application for the issuance of the policy, waived that

portion of the policy wherein it was provided that if

the insured building and works were shut down or

should remain shut down for more than thirty days,

notice should be given the company, and permission to

remain so shut down obtained and endorsed on the

policy, is against law and not sustained by the evidence

in this case.

Sixth: That the finding by the jury that that portion

of the clause of the policy, wherein it provided "that

during such time as the within-described building or

works were idle or not in operation, whether closed for

repairs or during the absence of workmen or otherwise,

one or more watchmen shall be on duty constantly, day

and night, in and immediately about the said building

or works," had been complied with by the plaintiff, is

against law and not sustained by the evidence.

Seventh: The Court erred in not sustaining defend-

ant's motion to set aside the verdict of the jury on de-

fendant's application and motion, immediately after the

jury had returned its verdict and before the jury was

discharged, for the reason that said verdict was against

the law and not sustained by the evidence, and for the

further reason that the said verdict w^as excessive under

the stipulations, agreements and conditions as testified

to by the plaintiff itself.

Eighth: The Court erred in submitting to the jury the

question as to whether or not one or more watchmen

was on duty constantly day and night in and imme-

diately about the said building or works during the
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time that the same was idle and not in operation. The

Court erred in submitting to the jury the question as

to whether or not the company was given notice or

waived notice of the building and works insured being

shut down for more than thirty (30) days immediately

prior to the fire, and the Court erred in submitting to

the jury the question as to whether or not permission to

remain shut down had been obtained by the plaintiff

from the defendant, and endorsed on the policy.

II.

Insufficiency of the evidence to support or maintain

the verdict and judgment, and that said verdict and judg-

ment are contrary to the evidence.

III.

The verdict and judgment are contrary to the law.

IV.

The Court erred in overruling the objection of the

plaintiff in error to the following questions propounded

to S. D. Boone, a witness for plaintiff, on his direct ex-

amination, to wit:

^*Q. State generally for the purpose of identifying the

policy and the property insured, the nature of the prop-

erty insured in that policy solely for the purpose of iden-

tification. (Complaint handed witness.) Will you ex-

amine paragraph three of this complaint for the pur-

pose of being able to state whether or not that is a

copy of the policy to which you refer when you say a

policy was issued to the plaintiff, in this action on or

about the 20th of October, 1902?'^
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:

'. Y.
'

The Court erred in overruling the objection of plain-

tiff in error to the following question asked of the wit-

ness, S. D. Boone, on his direct examination:

^'Q. State, Mr. Boone, whether or not at the time this

policy was issued, and at the time that the application

therefor was made, you had knowledge that the mill and

machinery mentioned therein were not in operation."

VI.

The Court erred in overruling the objection of the

plaintiff in error to the following question propounded

to the witness, S. D. Boone, on his direct examination,

to wit:

*'Q. State what you wrote the company."

VII.

The Court erred in overruling the objection of the

plaintiff in error, to the following question propounded

to the witness, S. D. Boone, on his direct examination.

"Q. Had you been in the habit of issuing policies in

this company direct from your office without action by

the general office at San Francisco?"

VIII.

The Court erred in sustaining the objection of the de-

fendant in error to the question asked of the witness

Lewis, by the plaintiff in error upon cross-examination,

to wit:

^'Q. Is it not a fact that shortly after the fire that

you came to Mr. Steel and proposed to him to go there
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for you and take his wagon; that you had plates cached

there, and nobody knew anything about it; that you had

them assayed and they would bring from |1,000 to

fl,200, and all he would have to do would be to go out

there and bring them in and stick the money in ^our

pockets?"

IX.

The Court erred in sustaining the objection of the vie-

fendant in error to the testimony of the witness Gabriel-

son, testifying on the behalf of the plaintiff in error,

wherein said witness was testifying as follows, to wit:

"A. I took the precaution to wire the company ask-

ing them if they had any such information on file."

; I X. '
'

The Court erred in sustaining the defendant in erro?

in his objection to the question asked the witness Honey-

man while testifying on behalf of the plaintiff in error,

to wit:

"Q. What was the construction of the mill?"

:
: XL .

The Court erred in sustaining the objection of the de-

fendant in error to the following question asked the wit-

ness Honeyman, while testifying on behalf of the plain-

tiff in error.

"Q. Did you examine the topography of the ground?

A. I did.

Q. What did you find?"
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XII.

The Court erred in sustaining the objection of the de-

fendant in error to the question asked the witness Barry,

while testifjing on behalf of the plaintiff in error, to wit:

^^Q. What were his actions and demeanor from the

time you left Hailey and until he got back to Ketchum?"

XIII.

The Court erred in not permitting plaintiff in error to

show under the pleadings that Mr. Allen, the president

of the defendant in error, knew that the building was

to be burned and was burned by Mr. Lewis for the pur-

pose of securing the insurance thereon.

XIV.

The verdict and judgment should be set aside and held

for naught, for the reason that it is not shown from

the evidence or any part or portion of the testimony

that the defendant in error at any time complied with

the terms and conditions of the policy of insurance after

the said fire, which provides as follows, to wit:

"Within sixty days after the fire, unless such time is

in writing, extended by this company, (the insured) shall

render a statement to this company, signed and sworn

to by the said insured, stating the knowledge and be-

lief of the insured as to the time and origin of the fire;

the interest of the insured and all others in the prop-

erty; the cash value of each item thereof and the loss

thereon; all encumbrances thereon; all other insurance,

whether valid or not, covering any of said property; and
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a copy of all the descriptions and schedule in all poli-

cies and changes in the title, use, occupation, location,

possession or exposure of said property since the issu-

ance of this policy; by whom and for what purpose any

building herein described and the several parts thereof

were occupied at the time of the fire."

Wherefore by reason of the foregoing assignment of

errors, and the petition of the defendant (plaintiff in

error herein) for leave to prosecute the writ of error

herein to the United States Circuit Court of Appeals,

Ninth Circuit, the plaintiff in error submits its said peti-

tion and these assignments of error, and prays for an

order of this Honorable Court allowing it to prosecute

such writ to said Court of Appeals,

And the said plaintiff in error prays that the said

judgment be reversed and the said verdict set aside and

annulled, and that it may be restored to all things which

it has lost by occasion of such verdict and judgment,

and for such other rights as may seem just and equitable

in the premises. GEO. G. PICKETT,

Attorneys for Plaintiff in Error.

[Endorsed]: No. 233. In the Circuit Court of the

United States, Ninth Judicial Circuit, Central Division,

State of Idaho. Maryland Gold Mining and Develop-

ment Company, a Corporation, Plaintiff, vs. Phoenix As-

surance Company, Limited of London, a Corporation, De-

fendant. Assignment of Errors. Filed Aug. 14th, 1905.

A. L. Richardson, Clerk. Geo. G. Pickett, Attorney for

Defendant (Plaintiff in Error.)
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In the Circuit Court of the United States, Ninth Judicial

Circuit, in and for the Central Divimon of the State of

Idaho. i

MARYLAND GOLD MINING AND
DEVELOPMENT COMPANY (a Oor^

poration), <

Plaintiff,

PHOENIX ASiSURANOE COMPANY,
LIMITED, OF LONDON (a Corpora-

tion),

Defendant.

Order Fixing Amount of Bond.

The defendant, the Phoenix Assurance Company, Lim-

ited, of London, having this day filed its petition for a

writ of error from the verdict and decision and judg-

ment thereon made and entered herein, to the United

States Circuit Court of Appeals, in and for the Ninth

Judicial Circuit, together with an assignment of errors

within due time, and also praying that an order be made

fixing the amount of security which defendant should

give and furnish upon the said writ of error, and that

upon the giving of said security, all further proceedings

of this court be suspended and stayed until the deter-

mination of said writ of error by the said United States

Circuit Court of Appeals in and for the Ninth Judicial

Circuit, and said petition having this day been allowed.
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Now, therefore, it is ordered, that upon the said de-

fendant, the Phoenix Assurance Company, Limited of

London, filing with the clerk of this court a good and

sufficient bond in the sum of five hundred (|500.00) dol-

lars, to the effect that if the said defendant, the Phoenix

Assurance Company, Limited, of London, and plaintiff

in error, shall prosecute the said writ of error to effect

and answer all damages and costs if it fails to make its

plea good, then the said obligation to be void; else to re-

main in full force and virtue, the said bond to be ap-

proved by the Court, and that all further proceedings

in this court be, and they are hereby, suspended and

stayed until the determination of said writ of error by

the said United States Circuit Court of Appeals.

Dated this 8th day of August, A. D. 1905.

JAS. H. BEATTY,
'

Judge.

[Endorsed]: No. 233. In the Circuit Court of the

United States, Ninth Judicial Circuit, Central Division,

State of Idaho, ^[aryland Gold Mining and Develop-

ment Company, a Corporation, Plaintiff, vs. Phoenix As-

surance Company, Limited, of London, a Corporation,

Defendant. Order Pixinjr Amount of Bond. Piled

Aug. 14th, 1905. A. L. Richardson, Clerk. Geo. G.

Pickett, Attorney for Defendant (Plaintiff in Error).
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S. F. No. 30339.

.

THE UNITED STATES FIDELITY AND GUARANTY
COMPANY.

Capital Paid in Cash, |1,700,000.

Total Recourses Over, |3,OO0,OO0.

Home Office: •

Baltimore, Maryland.

In the Circuit Court of the United States, Ninth Judicial

I Cifxnit, hi and for the Central Division of Idaho.

MARYLAND GOLD MINING AND
DEVELOPMENT COMPANY (a Cor. \

poration),

Plaintiff,.

vs.

' /

I

PHOENIX ASSURANCE COMPANY,
LIMITED, OF LONDON (a Corpora^

tion).

Defendant.

Bond on Writ of ErroN

Know all men by these presents, that the United

States Fidelity and Guaranty Cbmpany, a corporation

organized under the laws of the State of Maryland,

havinof its principal place of business in the city of

Maryland, in said State, and being authorized by law

and by its duties of incorporation to act as surety, is

held and firmly bound unto the Maryland Gold Mining

and Development Company, a corporation, in the full
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sum of five hundred (500) dollars, for the payment of

which sum well and truly to be made, we bind ourselves,

heirs, executors, administrators and assigns, jointly and

severally firmly bj' these presents.

Sealed with our seals and dated this tenth day of

August, A. D. 1905.

Whereas, at a term of said Circuit Court of the United

States, in and for the Ninth Judicial Circuit, Central

Division, District of Idaho, held at the city of Boise, in

the State of Idaho, upon the 18th day of March, A. D.

1905, in a suit pending in said court betAveen Maryland

Gold Mining and Development Company, a corporation,

as plaintiff (defendant in error above named), and the

Phoenix Assurance Company, Limited, of London, a cor-

jxoration, defendant (plaintiff in error above named), a

judgment was rendered against said above-named plain-

tiff in the sum of ten thousand six hundred seventeen

dollars and twenty cents ($10,617.20) besides costs, and,

Whereas, upon the day of August, A. D. 1905,

the said Phoenix Assurance Company, Limited, of Lon-

don, a corporation, filed in said court its petition for an

order allowing it to prosecute a writ of error to the

United States Circuit Court of Appeals, for the Ninth

Circuit, and for an order of said Court fixing the amount

of surety, which it shall be required to give to the

plaintiff in said action pending the prosecution of said

writ of error to operate as a supersedas and stay of

execution until said writ of error shall have been heard

and determined in said United States Circuit Court of

Appeals; and,
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Whereas, upon the 8th day of August, A. D. 1905, the

said Circuit Court, upon said petition, duly made and

had entered of record in said court an order allowing a

writ of error in said action, in favor of said Phoenix

Assurance Company, Limited, of London, a corporation,

plaintiff in error, from said judgment to the United

States Circuit Court of Appeals, for the Ninth Judicial

Circuit, and in said order also fixed the amount of surety

which the said bounden principal should be required to

give, pending the determination of said cause in said

court of appeals, and to stay execution herein, at the

sum of five hundred (50O) dollars.

Now, the conditions of this obligation are such that

if the said Phoenix Assurance Company, Limited, of

London, a corporation, shall prosecute said writ of err^or

to effect and answer all costs and damages if it shall

fail to make good its appeal, then this obligation shall

be void; otherwise it shall remain in full force and

virtue.

THE UNITED STATES FIDELITY AND GUAR-

ANTY CO.,

[Seal]

By JOHN H. ROBERTSON,

Attorney in Fact.

The above bond on writ of error is hereby approved

and execution stayed pending the determination of said

writ.

JASl H. BEATTY,

!
Judge.
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State of California,
^
I ss.

City and County of San Francisco.
J

On this 10th day of August, A. D. one thousand nine

hundred and five, before me, M. J. Cleveland, a no-

tary public in and for said city and county, residing

therein, duly commissioned and sworn, personally ap-

peared John H. Robertson, known to me to be the per-

son whose name is subscribed to the within instrument

as the attorney in fact of the United States Fidelity and

Guaranty Company, a corporation, and the said John

H. Robertson acknowledged to me that he subscribed

the name of the United States Fidelity and Guaranty

Company thereto as principal and his own name as

attorney in fact.

In witness whereof, I have hereunto set my hand and

affixed my official seal, at my office in the city and

county of San Francisco, the day and year first above

written.

[Seal] M. J. CLEVELAND,

Notary Public in and for the City and County of San

Francisco, State of California.

[Endorsed]: No. 233. U. S. Circuit Court, Central

Division, District of Idaho. Marvland Gold M. & D.

Co., vs. Phoenix Assurance Co., Ltd., Bond on Writ

of EtTor. Filed August 14th, 1905. A. L. Richardson,

Clerk.
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Writ of Error.

UNITED STATES OF AMERICA—ss.

The President of the United States of America, to the

Judges of the Circuit Court of the United States,

Ninth Circuit, in and for the District of Idaho,

Northern Division, Greeting:

Because in the record and proceedings, and also in

the rendition of the judgment of a plea which is in the

said Circuit Court, before you, or some of you, between

The Maryland Grold Mining and Development Company,

Limited, a corporation, as plaintiff, and The Phoenix

Assurance Company, Limited, of London, a corporation,

as defendant, a manifest error hath happened, to the

great damage of the said Phoenix Assurance Company,

Limited, of London, a corporation, as by its complaint

appears, and it being fit, that the error, if any there

hath been, should be duly corrected, and full and speedy

justice done to the parties aforesaid in this behalf, you

are hereby commanded, if judgment be therein given,

that then, under your seal, distinctly and openly, you

send the record and proceedings aforesaid, with all

things concerning the same, to the United States Cir-

cuit Court of Appeals for, the Ninth Circuit, at San

Francisco, State of California, together with this writ,

so that you have the same at the city of San Francisco,

in the State of California, within thirty days from the

date of this writ, in the said court, to be there and

then held, that the records and proceedings aforesaid

be inspected, the said Court may cause further to be
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(lone therein to correct that error what of right and

according to the law and custom of the United States

should be done.

Witness the Honorable MELVILLE W. FULLER,

Chief Justice of the Supreme Court of the United

States, this 17th day of August, in the year of our Lord

one thousand nine hundred and five, and of the Inde-

pendence of the United States, the one hundred and

thirtieth.

[Seal] A. L. RIOHAEDSON,

Clerk United States Circuit Court, District of Idaho.

The above writ is hereby allowed.

JAS. H. BEATTY,

Judge.

Service of the foregoing writ of error by copy ad-

mitted this 22d day of August, 1905.

P. M. BRUNER and

N. M. RUICK,

,
Attorneys for Defendant in Error.

[Endorsed]: No. 233. In the Circuit Court of the

United States, District of Idaho, Central Division.

Maryland Gold Mining and Development Company, Lim-

ited, a Corporation, Plaintiff, vs. Phoenix Assurance

Company, Limited, of London, a Corporation, Defend-

ant. Writ of Error. Filed August 22d, 1905. A. L.

Richardson, Clerk.
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Citation.

UNITED STATES OF AMERICA—ss.

To the Maryland Gold Mining and Development Com-

pany, Limited, a Corporation, Defendant in Error,

Greeting:

You are hereby cited and admonished to be and ap-

pear at the United States Circuit Court of Appeals, for

the Ninth Circuit, to be held at the city of San Fran-

cisco, in the State of California, within thirty days

from the date of this writ, pursuant to a writ of er^

ror, filed in the clerk's office of the Circuit Court of the

United States for the District of Idaho, Central Divi-

sion, wherein. The Phoenix Assurance Company, Lim-

ited, of London, a corporation, is plaintiff in error, and

you, The Maryland Gold Mining and Development Com-

pany, Limited, a corporation, is defendant in error, to

show cause, if any there be, why the judgment in the

said writ of error mentioned, should not be corrected,

and speedy justice should not be done to the parties in

that behalf.

Witness the Honorable MELVILLE W. PULLER,

Chief Justice of the United States, and the seal of said

Circuit Court, this 17th day of August, in the year of

our Lord, one thousand nine hundred and five, and of

our Independence the one hundred and thirtieth.

,TAS. W. BEATTY,

District Judge, Presiding in said Circuit Court.

[Seal] Attest: A. L. RICHARDSON,
Clerk United States Circuit Court^ District of Idaho.



The Maryland Gold Min. etc. Co., Ltd: 141

Service of the foregoing citation by copy admitted

this 22d day of August, 1905.

P. M. BRUNER and

- N. M. RUICK,

Attorneys for Defendant in Error.

[Endorsed]: No. 233. In the Circuit Court of the

United States, District of Idaho, Central Division.

Maryland Gold Mining and Development Company,

Limited, a Corporation, Plaintiff, vs. Phoenix Assurance

Company, Limited, of London, a Corporation, Defend-

ant. Citation. Filed August 22, 1905. A. L. Richard-

son, Clerk.

Return to Writ of Error.

And thereupon it is ordered by the Court that the

foregoing transcript of the record and proceedings in

the cause aforesaid, together with all things thereunto

relating, be transmitted to the said United States Cir-

cuit Court of Appeals for the Ninth Circuit, and the

same is transmitted accordingly.

[Seal] Attest: A. L. RICHARDSON,

Clerk.
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In the Circuit Court of the United States, Central Division,

District of Idaho,

PHOENIX ASSURANCE COMPANY,
LIMITED, OF LONDON (a Corpo-

ration),

Plaintiff in Error,

vs.

MARYLAND GOLD MINING AND
DEVELOPMENT COMPANY, LIM-

ITED (a Corporation),

Defendant in Error.

Clerk's Certificate to Transcript.

I, A. L. Richardson, clerk of the Circuit Court of the

United States, in and for the District of Idaho, do here-

by certify the foregoing transcript of pages, numbered

from 1 to 136, inclusive, to be a full, true and correct

copy of the record and proceedings in the above-entitled

cause, and that same together constitute the transcript

of the record and the return to the annexed writ of error.

I further certify that the cost of said record, amount-

ing to the sum of f92.10, has been paid by the plaintiff

in error.

Witness my hand and the seal of said Circuit Court

affixed at Boise, Idaho, this 23d day of August, 1905.

[Seal] A. L. RICHARDSON,

Clerk.



The Maryland Gold Min. etc. Co., Ltd. 143

[Endorsed]: No. 1241. United States Circuit Court

of Appeals for the Ninth Circuit. The Phoenix Assur-

ance Company, Limited, of London, a Corporation, Plain-

tiff in Error, vs. The Maryland Gold Mining and Devel-

opment Company, Limited, a Corporation, Defendant in

Error. Transcript of Record. Upon Writ of Error to

the United States Circuit Court for the District of

Idaho, Central Division.

Filed September 5, 1905.
;

F. D. MONCKTON,

Clerk.
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FOR THE NINTH CIRCUIT.

THE PHOENIX ASSURANCE COMPANY, ^

LIMITED, OF LONDON,
Plaintiff in Error

^

VS.

THE MARYLAND GOLD MINING and
DEVELOPMENT COMPANY, LIMITED,

Defendant in Error,]
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BRIEF FOR PLAINTIFF IN ERROR-

GEORGE G. PICKETT, Attorne;^

W. S. GOODFELLOVV,
CHARLES P. EELLS, of Counst

Filed this day ofJanuary^ igo6.
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In the United States Circalt Conrt of Appeals

ISINTM CIRCUIT

PHOENIX ASSURANCE COMPANY,
LIMITED, OF LONDON,

Appellant.

vs.

, No. 1244.
MARYLAND GOLD MINING AND

DEVELOPMENT COMPANY,
LIMITED,

AppeUee.

BRIEF FOR APPELLANT-

STATEMENT OF THE CASE.

This is an action at law upon a fire insurance policy to

recover for the burning of a quartz-mill near Hailey in

Idaho. The suit was begun in the State Court and was

removed to the United States Circuit Court for the South-

ern District of Idaho, where it was tried before a jury, and

a judgment for $10,000 and interest was entered on verdict

in favor of plaintiff, from which judgment this appeal is

brought.

The evidence shows that the plaintiff, an Idaho corpora-

tion, being the owner of a frame quartz-mill building, in-

sured the premises for one year against loss by fire with

the defendant insurance company; the policy being dated

October 20th, 1902, and originally covering $4,000 loss on



the building, and $6,000 on machinery therein, exclusive of

engine and boiler, which was afterward altered (p. 3) so

as to cover $4,000 on building, |3,000 on engine and boiler,

and $3,000 on other machinery. The policy is set

out in full in the complaint, and contains the clause : (p. 4)

"Warranted by the insured that during such time as the

"within described buildings or works are idle or not in

"operation, whether closed for repairs, or during the ab-

"sence of workmen, or otherwise (except as otherwise

"herein provided) one or more Avatchmen shall be on duty

"constantly, day and night, in and immediately about the

"said buildings or works, and if the said buildings or works

"shall at any time remain shut down for more than thirty

"(30) days, notice shall be given this company, and per-

"mission to remain so shut down shall be obtained and en-

"dorsed hereon, or this policy shall be null and void. It

"is understood that in the event of loss or damage under

"this policy, this compan^^ shall not be liable for more than

"three-fourths the actual cash value of the property hereby

"insured, as of the time immediately preceding such loss."

The answer (pp. 39, 40) sets up as defenses the breach

by the insured of this "Avatchman clause,'' and "thirty

day clause."

On August 19th, 1903, within one year after the date

of the policy, the insured premises and machinery were

entirely destroyed by fire. On August 26th, 1903, it was

agreed in writing betAveen plaintiff and defendant (pp.

100, 101) that the total loss to plaintiff by the fire ha<i

been $10,335.75, of which $1,970 was on the boiler and en-



gine, |4,889.56 was on the other machinery, and $3,476.19

was on the building; and it was further agreed that said

valuation did not in any respect waive any of the condi-

tions of the policy, and was without prejudice to any de-

fenses by the insurance company (pp. 99, 101).

The principal witness present at the fire Avas W. J. Lewis^

who at the time of the trial was incarcerated in the State

Penitentiary at Boise City, under conviction of felony

(p. 69, 75). He had been employed at the plaintiff's mill

about four months immediately prior to the fire, during

which time the mill was shut down continuously (p. 75).

He testified that he was employed as watchman and also

to do the ^^representing work" (p. 67) meaning the devel-

opment or assessment work necessary to hold the mining

claim under the United States Mineral Statutes. The

fire had occurred at night after Lewis had gone to bed

(p. 67). It was about midnight (p. 74). He saw from

his window that the blacksmith shop and hoist were afire.

The mill was not then burning (p. 67). He stopped to get

his Avife and their two children up and to take out his sew-

ing machine and a trunk or so (p. 68), although the map

(p. 98) shows that the house was 200 feet from the fire,

and the wind was blowing in the contrary direction, from

the hoist toward the mill (p. 68) . By the time he had done

all this and got buckets, the mill was burning (p. 68), and

lie did nothing toward putting the fire out because it was

useless (p. 68) . There was no other person around the mill

orhoist that niglit except Lewis and his family (p. 69) . Itwas

three-quarters of a mile from the nearest neighbor (p. 69).



He was accustomed to go through the mill once every night,

and had done so about sunset the night before the fire (p.

70). He did not get up during the night, but lay with his

head in the window (
p. 70 ) . A man could not stay up all

day and all night too, and he had never stayed up all night

during the entire time he was there as watchman ( p 71 )

.

H. J. Allen^ the President of the plaintiff corporation,

testified (p. 78) that the mill never had run longer than

about three months, and had been closed down prior to the

fire probably about 19 or 20 months.

H. R. Plughoff^ one of plaintiff's directors, testified

(p. 57) that the mill was not in operation at the time it

was insured, and that Boone, who was defendant's agent

at the time, was acquainted with the fact. He further tes-

tified that at the time of the fire Lewis was the only watch-

man whom plaintiff had, and that he was working and

watchman both (p. 58) ; that Lewis during the time he was

watchman did not continuously stay in the mill and watch

it during the night-time (p. 58). That previous to the is-

suance of the policy in suit, Boone, the insurance agent,

had insured the property in some other company, and after

60 or 90 days had cancelled the policy, telling witness that

the insurance company objected to the mill being closed

down, and that Boone had thereupon brought to witness

the policy in suit, saying that it had been issue<:l direct

from the home office in San Francisco (p. 62) and that

Boone knew the mill was closed down at that time.

S. D. Boone, testifying for plaintiff, said that at the

time of issuing the policy sued on he had been defendant's



local agent at Hailey, and that he had knowledge at that

time that the mill was not in operation. He was allowed

to testify, against objection, to his recollection of a letter

which he said he had written to the defendant's general

office at San Francisco in forwarding the application for

the policy, to the effect that it was a good property, with

a sale pending, and that while the mill w^as idle temporar-

ily, it would be in operation in a month or so (p. 64 )
, and

that the company sent the policy to him and he delivered

it (p. 65). He further testified that written permission

for the mill to remain idle was never asked by plaintiff or

granted by him (p. 66).

Defendant's witnesses Gabrielson and Honeyman^ who

had acted as adjusters and had visited the premises for

that purpose soon after the fire, testified (pp. 80, 81, 88,

89) that Lewis then told them that he had received no in-

structions from plaintiff to act as watchman ; that he was

there to do assessment work on the mining claim and did

not stay up at night, and that there was no night watch-

man. Lewis when questioned as to this conversation did

not deny it (p. 70).

Specification of Errors.

The exceptions taken by defendant and assigned as error

upon this appeal (pp. 120-131) are voluminous, but may

be condensed into the following propositions:

(1) That the watchman clause of the policy had not

been complied with or waived.

(2) That the mill had remained shut down more than

thirty days without the stipulated permission.
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(3) That under the three-fourths clause of the policy

and the stipulation as to value, the damages in no event

could exceed $7,084.65.

(4) That Boone was permitted to testify that he had

written to defendant's San Francisco office that the mill

was not in operation.

ARGUMENT,

1. Watchman Clause,

We have quoted from the policy the warranty by the as-

sured that during such time as the insured property was

idle or not in operation "one or more watchmen shall be

"kept on duty constantly, day and night, in and immedi-

"ately about the said buildings or works." The complaint

avers (p. 14) that the plaintiff had duly performed all

the conditions on its part to be performed, which allegation

the answer denies (p. 35) ; and the answer further avers

(p. 39) that for more than 60 days before the fire no watch-

man had been kept on duty day or night at the works,

whereby the policy had been avoided.

Plaintiff does not claim to have employed any watchman

other than Lewis, who did assessment work as a miner,

looked after the machinery, and incidentally "watched."

He was never on duty at night, except by sleeping in a

bunk-house more than 200 feet from the mill. He had no

instructions as watchman, and when he saw the hoist burn-

ing he devoted all his efforts to unnecessary care for his

own belongings without attempting to save the mill. The

Court charged the jury (p. 95) that the "keeping" of one

watchman would be a compliance with the terms of the



policy; and that if only one was kept, it must have been

contemplated by the policy that he must have a reasonable

time to sleei3, and that it was a question for the jury

whether the watchman clause had been complied with.

We respectfully urge that these instructions erred both

in the fact and in the law.

The warranty in the policy was not as stated by the

Court, that the plaintiff would *^keep one or more watch-

men," but that "one or more watchmen shall he on duty

constantlyy day and night, in and immediately about" the

insured buildings during such time as they may be idle.

Plaintiff was at liberty to have only one watchman on duty

at any time, but it was bound to arrange matters so that

at least one watchman would be on duty at all times. This

requirement differs vastly from keeping only one watch-

man.

We claim that there was no evidence to go to the jury

that the "watchman clause" had been complied with, and

that even if there had been sufficient evidence, the Judge's

misstatement of the warranty in his charge deprived ap-

pellant of its actual defense upon the merits, and practi-

cally instructed the jury to bring in its verdict for the

plaintiff.

The warranty in question is part of the usual or standard

form of policy in use by all American fire underwriters

and has been repeatedly construed and enforced by the

Courts.

In McKenzie vs. Scottish Union etc. Co., 112 Cal., 548,

where a policy having the same clause was sued on, the
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proofs showed that a man had been employed to watch the

insured mill and generally to care for the property with

authority to employ a night watchman as long as he

thought necessary. He kept a night watchman for thirteen

days, and then found him asleep and discharged him, and

after that did the night watching himself. His habit was

to remain up until 10 o'clock p. m.^ go to the mill at thai

hour, look around, go to bed at his house 300 or 400 yards

away, then to wake up at 2 or 3 o'clock and go dow^n to

the mill again, and "take a walk around down through

there," and then go back to bed for the remainder of the

night. Upon this evidence, which was far more favorable

to the plaintiff than the case at bar, the Court ruled

:

"To have a watchman, w ho during the night only visited

"the w^orks before bed time, and again at two or three

"o'clock in the morning, and who during the rest of the

"night slept in a house from 350 to 400 yards from the mill,

"and from which it was only partially visible, is far from

"complying w^ith a covenant or warranty that ^during such

"time as the within described buildings or works are idle

"or not in operation, whether closed for repairs or during

"the absence of workmen, or otherwise, one or more watch-

"men shall be on duty constantly, day and night, in and

"immediately about the said buildings or works.' We as-

"sume that during the day the witness Smith and the men

"engaged wath him in removing lumber from the mill-yard

"were in such proximity to the mill as to enable them to

"watch it ; but to sleep over a fifth of a mile from it at night

"and to only visit it twice during each night was not to be



"on duty as a watchman constantly in and immediately

"about the buildings."

The same clause was again under consideration in the

case of Wenzel vs. Commercial Insurance Company, 67 Cal.

440, and was upheld, the Court saying

:

"A watchman, according to Webster, is a sentinel, and a

"watchman of a building is one who takes care of it during

"the nighttime/^

In Trojan Mining Company vs. Firemen's Ins. Co.^ 67

Cal., 27; the insurance policy sued on contained the clause

"It is agreed and understood that during such times as the

"above works are idle, a watchman shall be employed by

"the assured to be in and upon the premises day and night."

The Court found that no watchman was in or upon the

premises nightly after the hour of ten o'clock until an

early hour of each morning thereafter, and that the watch-

man employed by the plaintiff slept nightly in a small

building on the other side of the road about 100 or 120

feet distant from the insured premises and that the watch-

man kept a watchdog in the insured building which had the

whole range of the building on the inside, and was accus-

tomed to bark loudly when any stranger approached the

building. The Supreme Court succinctly said that these

facts showed that plaintiff was not entitled to recover.

In Rankin vs. Amazon Insurance Company, 89 Cal., 203,

the policy contained the same clause as in Trojan Min-

ing Company vs. Firemen's Insurance Company, supra,

and the Supreme Court in passing upon the facts said:

"In the case before us the terms of the warranty are ex-
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"plicit as to the time of keeping a watch, and on the undis-

"puted evidence we think the Court ought to have held

"that the plaintiffs had not complied therewith. The mill

*'was idle for two months prior to the destruction thereof

"by fire, and the evidence shoAvs that plaintiffs did not em-

"ploy a watchman *to be in and about the premises day and

"night/ A watchman was employed, but he was not in-

"structed to watch the premises at night, and as a matter

"of fact, slept every night in a building distant three hun-

"dred or four hundred feet from the mill. Mr. Minear,

"the superintendent, testified that McMurray, the watch-

"man, was not instructed to watch the premises during the

"night, that his instructions were not special, ^either at day

"or night.' In the nature of things, it could not be ex-

"pected that one man could watch the buildings day and

"night (only one watchman was employed) ; but that if it

"be assumed that he could, no one was employed to do so.

"There is no ambiguity in the phrase ^da^^ and night.' We
"do not need a dictionary, nor a law book, nor the testimony

"of an expert, to tell us that a man avIio is employed to

"watch in the daytime, and who is permitted to sleep at

"night is not a ^watchman at night.' (
Quoting Brooks vs,

"^. F. Ins. Co.

J

11 Mo., App., 349. ) It is not a case of mere

"negligence. If a loss is occasioned by the raere fault or neg-

"ligence of the watchman, unaffected by fraud or design on

"the part of the insured, it is within the protection of the

"policy; but to entitle the insured to recover, it must ap-

"pear that he has in good faith employed a watchman to

"perform the duties required by the terms of the war-

"ranty."
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In Brooks vs. Standard Ins. Co., 11 Mo. App. 350, the

policy contained a warranty that "there shall be a watch-

man kept on the premises at night and on Sundays." The

evidence showed that no person was employed to watch

in the mill at night, but a person was employed to work

during the day and to sleep in the mill at night. The trial

court left to the jury the question whether this person

was a watchman or not. The Court of Appeals reversed

the judgment on this point sajang: "We think this was

"error. We do not need a dictionary, nor a law book, nor

"the testimony of an expert to tell us that a man who is

"emploj^ed to work in the daytime, and who is permitted

"to sleep at night, is not a watchman at night. Where

"the construction of a contract upon which the rights of

"parties litigant depend is drawn in question, it is the

"duty of the Court to expound its meaning to the jury,

"and it is error to leave its meaning to be determined by

"them, and if the construction of a contract is left to the

"jury, and they construe it wrongfully, it will be ground

"for reversing the judgment. That was clearly the case

"here.'*

In Snyder vs. Home Insurance Company, 133 Fed. 848,

a policy of marine insurance contained the following pro-

vision: "Warranted by the insured that the said vessel

"shall at all times have a competent watchman on board."

A watchman was employed who was temporarily absent

when the vessel was injured at the wharf. The Court held

this to be a breach of the warranty which barred recovery

whether it had conduced to injury or not.
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In Ametican and English Encyclopaedia of Laio, 2nd

Ed., Vol. 13, page 283 ; under the title of "Fire Insurance,"

the text contains the following comment upon this subject

:

"The care of the premises at night by a watchman was

"formerly provided for through a statement to this effect

"in the application, and such a statement was treated as

"a promissory warranty the breach of w^hich forfeited the

"policy, or at least as a representation material to the

"risk and required to be substantially observed. Some-

"times, however, such statements were considered as mere

"descriptions of the existing state of affairs, imposing no

"obligation on the insured to continue them. It was prob-

"ably through the failure of the statement required in the

"application to prove effective that the clause requiring

"the insured to keep a watchman on the premises, which

"now forms a part of the standard fire policy when in-

"suring mills and factories, was inserted. This require-

"ment, of course, is valid, and a failure to comply with it

"will result in a forfeiture of the insurance."

We respectfully submit that in the case at bar the facts

were undisputed that the building had been idle for months

before the fire ; and only one watchman was employed, w^ho

was neither instructed nor expected to watch the premises

at night, and who was not on duty at the time the fire oc-

curred. Under these conditions, it was error for the trial

court to leave to the jury the determination of the question

whether the "watchman clause" had been complied with;

and it was error for him to instruct them that the policy

left to the plaintiff to say whether or not it would employ
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more than one watchman. On the contrary, the jury should

have been instructed to find a verdict upon this issue in

favor of the defendant.

2. That the works were shut down tvithout permission.

The policy sued on, as we have said, contained the clause

that "if the said buildings or works shall at any time re-

"main shut down for more than thirty days, notice shall be

^^given to this compam^, and permission to remain so shut

"down be obtained and endorsed hereon or this policy shall

"be null and void."

It is admitted by plaintiiT's witnesses (pp. 75, 78) that

the mill Vv'as shut down at the date of the policy and re-

mained shut down until the fire, about eleven months ; and

there is no pretense that any written permission to remain

shut down was ever asked or granted. Plaintiff claims,

however, that the clause was waived by the issuance of

the policy with knoAvledge that the mill was not in opera-

tion. The evidence on the subject of waiver is that the mill

was shut down at the time it was insured, which fact was

known to defendant's local agent Boone (pp. 54, 64), and

that Boone in transmitting to the Company the application

for insurance wrote that the mill was not in operation then,

but he believed it would be in a month or so (p. 64, 65) ;

that a sale was pending, when the mill would be started

up (p. 66). Upon this evidence the Court charged the

jury (94) that if they found that the local agent of the

company knew that the property was idle and communi-

cated that fact to the company before the policy was

issued, then the "shut down clause" was waived and the
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policy was enforceable notwithstanding the works re-

mained idle.

We respectfully urge that this instruction entirely mis-

construes the clause in question. The insured had permis-

sion by the express terms of the clause to keep the mill

shut down for thirty days after the date of the policy. No

waiver therefore could possibly be implied from the is-

suance of the policy while the mill was idle. The insur-

ance company was told that the mill would start up "in

a month or so.'' It had the right to assume that the insured

at the end of thirty days would either start the mill or

apply for an extension as required by the policy.

In Bartlett vs. British American Ins. Co.y 11 Pac, 812,

the action was on a fire insurance policy on a dwelling,

which provided that the insurance should become void if

the building was vacant for ten days. The insured claimed

that this clause was waived because the building was

vacant when the policy was issued. The Court said : "We

"think under the terms of the policy it was wholly imma-

"terial to respondent whether the building was vacant or

"occupied at the time the policy was issued. In either

"case, it undertook to bind itself for a period of ten days.

"The contract provided that the policy should become void

"if the building should then be or should thereafter be-

"come vacant and should so remain for ten days. It will

"be observed that the policy did not require that the prop-

"erty should be then occupied, but rather that if it was

"then unoccupied and remained so for ten daj's without

"respondent's consent, it should become void. The con-
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"tract by its terms was undoubtedly good against loss which

''might have occurred within ten days, but not for loss

"occurring after that time unless respondent had consented

"to an extension of the period of vacancy. The said pro-

"vision of the contract seems to be plain and unambiguous

"and the facts bring this case squarely within it, thus ren-

"dering the policy void"; (distinguishing cases where pol-

icy gives no period of vacancy).

The same clause was similarly construed by the Su-

preme Court of Pennsylvania in Moore vs. Niagara Fire

Ins. Company
J 48 Atl. 869. In its opinion the Court says:

"It will be observed that the provision quoted (the ten day

"clause) predicates the avoidance of the insurance upon

"either of two conditions: (a) The property being vacant

"and so remaining for ten days, or (b) its becoming vacant

"after being occupied, and then remaining vacant for ten

"days. The former has reference to a state of things pres-

"ently existing when the policy is issued, and continuing

"thenceforth without interruption. The latter assumes a

"policy already existing and valid in its inception, and

"refers to a vacancy commencing in the future. It is a

"mistake, however, to suppose that the condition (a) un-

"dertakes to avoid the insurance simply because the build-

"ing is unoccupied when insured. On the contrary, it con-

"templates that possibility as consistent with the attach-

"ing of the policy. In order to come within the operation

"of the condition, there must be both a present vacancy

"and a continuance thereof for ten days.

"The effect of the provision being as stated, there is no
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"relevancy to this case in the decisions which say where an

"insurance company insures a vacant property knowing

"or not caring that it is vacant, a clause in the policy

"avoiding the insurance if the property be vacant must

"be deemed waived and the company held estopped from

"taking advantage of it. * * * * or in those

"which, basing themselves upon such decisions, treat the

"provision in this policy as identical in effect with the

"clauses there passed upon. * « * -^q^ again,

"are those cases of any persuasive value which deal with

"non-occupancy clauses not limiting the period of vacancy

;

"for the absence of such a limit seems to be a material ele-

"ment in determining their effect, and the extent of the

"waiver implied in the insurance of an unoccupied build-

"ing." The judgment for defendant was affirmed.

In Thomas vs. Hartford Fire Insurance Company, (Ky.)

53 S. W. 297, the property insured was a dwelling house,

and the policy contained the ten-day clause above quoted.

The Court held that breach of this covenant had avoided

the policy, saying : "The house was unoccupied at the date

of the issuance of the policy. No one lived in it. We may

assume that if the tenant had moved into the house on the

tenth day after the date of the policy, the policy would

have been perfectly valid." On rehearing, reported in 56

S. W. 264, the Court distinguishes the case from others in

which a waiver is implied by accepting a policy with knowl-

edge that the building is vacant, saying that the clause "is

"not a provision as to the status of the property at that

"time, but a provision in future that if during the period
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<icovered by the policy, the premises should be unoccupied

"for more than ten consecutive days, the policy should be-

"come void. There was no existing status to waive. The

"policy when issued was perfectly valid and continued

"valid until after the expiration of the ten-day vacancy.

"Under the terms of this policy, it made no difference

"whether the house was vacant wiien the policy was issued

"or not. The contract teas that it should not thereafter

"he vacant for more than ten consecutive days. No ques-

"tion arises here of fraud, concealment, failure to make in-

"quiry or waiver."

In Burnetts Administrator vs. German-American Ins.

Company (Ky) 45 S. W., 109, the policy of insurance upon

a dwelling house contained the same ten-day clause. On

April 1st, the insurance company endorsed upon the policy

permission to allow^ the premises to remain vacant for

thirty days, and agreed orally with the insured that at the

expiration of the thirt}^ days a further extension would be

granted if desired. No further request was made. The

Court held that the permission expired on May 1st, and

that the company was not liable for a loss thereafter oc-

curring, the building remaining vacant.

In Queen Insurance Company vs. Chadicick (Texas)

35 S. W., 26, the policy of insurance upon a dwelling house

contained the same ten-day clause. It was held that this

clause was not waived because the policy issued when the

premises were vacant with the knowledge of the insurer,

the Court saying: "In this case the policy permits a va-

"cancy not to exceed ten days. By the terms of the policy
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"it is not the mere fact of a vacancy that renders it void,

"but to have that result the vacancy must continue for ten

"days. Hence there was no inconsistency between the

"terms of the policy and the fact of the house being vacant,

"and appellant knowing of such vacancy, at the time the

"policy was issued. It might have remained unoccupied

"for nine days without contravening any provision of the

"policy, but by the very terms of that instrument, when it

"remained vacant for ten days, the policy was void. There-

"fore we conclude that the vacancy clause in the policy

"was not waived."

To the same effect is the decision of Ranspach vs. Ten-

tonia Fire Insurance Company (Mich.) 67 N. W., 967.

In England vs. Westchester Fire Insurance Company

(Wis.) 51 N. W., 954, the policy of insurance on a barn

contained the same ten-day clause. It was held that the

clause was not waived because the barn was vacant a I the

time of issuance of the policy, to the company's knowledge

;

that there was no consent thereby implied; nor was the

company charged with notice of non-occupancy. The Court

further held that there was no evidence whatever of any

waiver, and that the Court erred in not directing a verdict

for the defendant instead of for the plaintiff.

In Connecticut Fire Insurance Company vs. Tilley^ (Va.)

14 S. E., 851 ; the Court said : "It is contended by the de-

"fendant in error that the company waived the non-occu-

"pancy clause by insuring the buildings when vacant. We
"do not think this is so. The policy allowed twenty days

"to get the buildings occupied. * • This was a
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uwaiver for twenty days only ; an express insistence on the

"non-occupancy clause afterward."

In Hartford Fire Insurance Company vs. Post, 62 S. W.,

140 ; the policy sued on was upon a lumber yard and pro-

vided that a clear space of 100 feet should be kept between

theinsured lumber and the drying kiln. Theevidence showed

that at the time of writing the policy defendant knew that

the lumber was not so piled, and the Court held in its first

opinion that the issuance of the policy was a waiver of the

"clear space" clause, but upon rehearing it reversed its

previous opinion, saying: "The character of the insured

"property being such that it could be easily moved, it would

"seem that the acceptance by the appellee of a policy con-

"taining such a clause would require that he remove any

"lumber that might be within less than 100 feet of the kiln

"at the time the policy was issued, and that the waiver of

"said clause which might be presumed from the issuance

"of the policy with knowledge of existing conditions would

"only be to the extent of allowing appellee a reasonable

"time within which to comply with the provisions of the

"policy."

In Keicinarket Savings Bank vs. Royal Insurance Co.,

150 Mass., 374; the policy of insurance contained the con-

dition that the policy should be void "if the premises hereby

"insured shall become vacant by the removal of the owner

"or occupant, and so remain vacant for more than thirty

"days without the assent in writing or in printing of the

"company." The buildings Avere vacant with the knowl-

edge of the insurance company at the time the policy was
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issued, and so remained until they were destroyed by fire

nesiTlj seven months after. The policy also contained the

words "permission to remain vacant thirty days without

prejudice." The Court says : "The effect of this arrange-

"ment taken as whole was to leave the rights of the parties

"after the expiration of the thirty days precisely the same

"as if the buildings had been occupied when the insurance

"was effected/' and the policy was held to be avoided by

failure to obtain permission that the premises should re-

main vacant.

In Eotchkiss vs. Home Insurance Company of Neiv York

58 (Wis.), 297, the policy contained the provision that if

the premises "shall become vacant o^ unoccupied and so

remain, this policy shall be void." At the time of the is-

suance of the policy the assured stated to the agent of the

company that the premises were unoccupied, but that they

would be occupied in two or three weeks. The Court held

that there was a waiver as to the condition as to occupancy

with respect to the time when the policy was issued and no

further, and the premises having continued to be unoc-

cupied, the company was not liable for the loss occurring

one week after the renewal.

In Royal Insurance Company vs. Lubelsky, 86 Ala., 530

;

5 Southern, 768, the policy of insurance on a dwelling

house provided that if it should become vacant or unoc-

cupied without written permission endorsed on the policy,

the policy should be void. At the time the policy was is-

sued the building was being erected. It was intended that

the house should be leased on completion, and the com-
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pany^s agents were so informed, and it was leased two

months after the issuing of the policy, but afterwards be-

came vacant and unoccupied and remained so fourteen days

when it was burned. The assured having had knowledge

of the vacancy and not having procured permission there-

for, the Court held that the policy was forfeited.

We refer also to Brchm Lumber Company vs. Svea Insur-

ance Company^ 79 Pac. ,34; Maness vs. Sun Ins. Co., 32

S. W., 326; and Cronin vs. Fire Association of Philadel-

phia, 82 N. W., 45, as showing that the violation of the

vacancy clause avoids the policy.

We respectfully urge therefore that the defendant in-

surance company having knowledge that the insured

premises were shut down, and being assured that they

would resume operations "in a month or so" was perfectly

justified in issuing a policy giving permission to the in-

sured to remain shut down for thirty days and requiring

it to obtain written permission for any further extension.

It had a right to suppose that the terms of the policy

would be complied with by the plaintiff and to rely for its

defense upon this violation of the contract. The Court,

however, expressly charged the jury (p. 94) that if the

defendant's agent knew the property was idle and before

writing the policy he communicated that fact to his com-

pany and that it thereupon issued the policy, then the

company thereby waived that question and its policy would

be valid notwithstanding the fact that the property was

idle contrary to the terms of the policy.

We submit that this charge was against law and that

the verdict was contrary to the evidence upon the point.
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Third—That the verdict was excessive.

The policy at the time of the fire (p. 3) covered $4,000

on frame quartz mill buildings; |3,000 on boiler and en-

gine, and $3,000 on fixed and movable machinery con-

tained in the building. It contains a clause (p. 4) that

"in the event of loss or damage under this policy, this

company shall not be liable for more than three-fourths the

actual cash value of the property hereby insured as of the

time immediately preceding such loss.^' The complaint

avers (p. 15) a total loss by the fire of $19,351.75 and an

agreement between the parties that the loss and damage

to the property described in said policy was $10,335.75.

The answer (p. 36, 37) admits the adjustment at $10,-

335.75, but denies liability except to the extent of the

amount stated in the conditions and conditioned by the

policy. The only evidence as to damage is the stipulation

referred to (pp. 100, 101) which was relied upon by both

parties (see testimony pp. 61, 62 and 87). By that adjust-

ment the damage to the frame quartz-mill building was

fixed at $3,476.19; the damage to the boiler and engine was

fixed at $1,970 ; and to the other fixed and movable machin-

ery at $4,889.56. Applying the three-fourths clause to these

items, it appears that the insurance company was liable

for three-fourths of the $3,476.19, being $2,607.15 upon

the quartz-mill building, and for $1,477.50 on the engine

and boiler, and for $3,000 (the total amount of its insur-

ance thereon) on the other fixed and movable machinery.

These items aggregate $7,084.65, which is the total sum

for which the company could be liable under any view
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of the evidence, and without regard to any defenses upon

the policy. In this state of the pleadings and proofs, the

Court charged the jury (96) ^4t seems from a paper in-

troduced in evidence that the parties agreed that the prop-

erty burned was of the value of about $19,000, on which

the insurance was $10,000. You cannot find beyond the

amount of $10,000 with legal interest thereon.''

This instruction entirely ignores the three-fourths clause

and instructs the jury that plaintiff can recover $4889 on

fixed and movable machinery, which by the terms of the

policy it only insured for $3,000. If we add the entire loss

on the engine and boilers and on the quartz-mill, and the

$3,000 insurance on other fixed and movable machinery,

without any deduction whatever under the three-fourths

clause, the total is only $8,446.19. The charge simply ig-

nored the terms of the policy and of the stipulation. No

theory of the case entitles plaintiff to claim more than

$7,084.65.

4. Boone's testimony.

Our remaining exception is based upon the Court's rul-

ing (p. 64) allowing Boone to answer the question : "State

what you wrote the company." Boone had been its local

agent at Hailey when the policy was issued and knew when

plaintiff applied for the insurance that the mill was shut

down. In order to show waiver of the "shut down clause,''

it was necessary for plaintiff to prove that defendant had

issued the policy with notice of this fact, and the object of

the question was to supply this evidence. The question was

objected to as incompetent, the letter being the best evidence,
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but thL^Court overruled the objection, aliowinglBoone to tes-

tify that he had written to defendants San Francisco office

a letter telling them that the mill was not in operation, but

would be in "a month or so" ; and that the company there-

upon issued the policy. Defendant was given no notice or

demand for the production of this letter and we suppose

it to be elementary law that secondary evidence of its con-

tents should not be received in the absence of such notice

and against defendant's objection. That the evidence was

material sufficiently appears from the Judge's charge

(p. 94), where the jury was substantially directed to find

a verdict for the plaintiff if they believed that Boone sent

such a letter.

Section 724 U. S. Revised Statutes provides for the pro-

duction of such papers on due notice and motion under

penalty of judgment by default. There was therefore no

necessity for overturning the venerable rules of evidence

for plaintiff's benefit. The ruling was erroneous.

Vasse vs. Mifflin, Fed. Cas. 16895, 4 Wash. C. C.

519;

Foster's Federal Practice^ Sec. 372.

We therefore submit that each of our four exceptions

herein argued is well taken, and that the judgment ap-

pealed from should be reversed.

George G. Pickett^

Defendant's Attorney.

W. S. GOODFELLOW^

Charles P. Eells^

of Counsel.
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FOR THE MNTH CIRCUIT.

THE PHOENJX ASSURANCE COMPANY, ^

LIMITED, OF LONDON,
Plaintiff in Error.

THE MARYLAND GOLD MINING AND
DEVELOPMENT CO^^PANY, LTD.,

Defendant in Error.

BRIEF FOR DEFENDANT IN ERROR.

Supplementary Statement.

We desire to supplement the statement of the case con-

tained in the brief of plaintiff in error, on page three, by

adding the following

:

The case was tried before a jury (p. 55). At the con-

clusion of the testimony on behalf of plaintiff, defendant

moved for a non-suit which was by the Court overruled

(p. 79). Thereupon witnesses were offered on behalf of

defendant and examined and cross-examined (pp. 79-92)

and documentar}^ evidence was introduced on behalf of

defendant (pp. 98-102). At the conclusion of the testi-

mony the Court instructed the jury (pp. 92-97), who re-

tired to consider their verdict and returning into Court

rendered their verdict in favor of plaintiff and assessed



the damages in the sum of $10,000, with interest from the

first (lay of May, 1904, at seven per cent per annum (p.

103).

After the verdict, the defendant, in the presence of the

jury and before it had been discharged, moved the Court

to set aside the verdict as contrary to law and not sus-

tained b}^ the evidence, but the same was not acted upon

1)3' the Court, nor was any exception reserved (p. 105).

Defendant applied to the Court for a new trial, which was

denied.

Objection to the Assignments of Error.

Accompanying the petition for writ of error plaintiff

filed what was termed "Assignment of Errors.'' These

are contained on pages 120 to 131 inclusive of the tran-

script. A careful examination of these so-called Assign-

ments of Error will fail to disclose any error properly as-

signed, of a character of which this Court can take cog-

nizance, and unless such assignments are to be found, the

specifications of error in plaintiff's brief will not supply

the omission.

'^Under a rule of Court requiring appellant's brief to

contain a specification of the errors relied on, each speci-

fication of the brief should conform substantially to the

particular assignment of error on which it is based."

Vider vs. O'Brien, 62 Fed. 326, 327.

The first assignment of error is based upon the refusal

of the Court to grant the motion of defendant for a non-

suit (p. 79). This motion was made at the conclusion

of the testimony for plaintiff and upon the motion being

overruled defendant proceeded to offer testimony in its

iu'liJiir. This motion could not properly be based upon
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anytliing less tlian the whole evidence, and defendant hav-

ing introduced witnesses, the refusal of the Court to grant

the non-suit can not be assigned for error.

Columbia Railroad Company vs. Hawthorne, 144

U. S. 202-206.

Grand Trunk Railway vs. Cummings, 106 U. S.

700-701.

Accident Insurance Co. vs. Crandal, 120 U. S. 527,

530.

Northern Pacific Railway Co. vs. Mares, 123 U. S.

710, 713.

Neither at the conclusion of plaintiff's testimony nor

at the conclusion of all the testimony did defendant ask a

peremptory instruction to the jury to find for the defend-

ant, and the language employed in this assignment of er-

ror as follows, '^and instructing the jury to find a verdict

for the defendant'' is not justified by anything contained

in the record.

None of the reasons contained in sub-paragraph a (p.

121), the last sentence of sub-paragraph b, to-

gether Avith sub-paragraphs c to g, inclusive (pp. 121, 122),

\Aere given as a basis for the motion for a non-suit. (See

reasons for motion, page 79).

Further: Sub-paragraphs a to g inclusive (pp. 121 to

123), as Avell as sub-jjaragfraph c (p. 123) and the so-called

eighth assignment of error (p. 126) go to the sufficiency

of the evidence to justify the verdict of the jury, which

will not be considered by this Court, reference to which

will be made further along in this brief.

The second assignment of error (p. 123) is objectiona-

ble for at least two reasons: (1) The Court did not so



instruct the jury (p. 96). (2) It does not comply with

Kule 11 of this Court requiring that ^'assignments of er-

ror shull set out the part of the charge referred to totideni

verbis/^

Sub-paragraph c (p. 123) is referred to above.

Sub-paragraph d (p. 123) is aimed at the Court's in-

structions and is open to the objection that it does not

comply with Rule 11 of this Court in the particulars here-

inbefore pointed out, and therefore can not be considered.

The third assignment of error (p. 124) contains in the

first sentence the words "the Court erred in submitting to

the jury the question of the watchman clause.-'

This is open to the same objection as the previous as-

signments of error (1) in that it fails to comply with

Rule 11; (2) No peremptory instruction to the jury hav-

ing been asked, this Court will not consider the question

as to the sufficiency of the evidence to justify the case be-

ing submitted to the jury, and (3) the instruction of the

Court in relation to a watchman on the premises (pp. 95-

96) was not excepted to. (See exceptions to instructions

of Court, p. 97).

The remainder of the third assignment of error is ob-

jectionable for two reasons: (1) It does not comply with

Rule 11 in that it fails to set out the instructions as ffiven

by the Court, and (2) the instruction of the Court in re-

lation to watchman was not objected to (p. 97).

Tlve fourth, fifth and sixth assignments of error go to

t]»e (question of the sufficiency of the evidence to justify

t]i(^ verdict. This objection the Court will not consider,

Ml ili(> absence of a recjuest made at the conclusion of all

t!?e cvi(leii((^ for a peremptory instruction to the jurv to

fiinl foi- tlu^ (lef(MKlant.



Columbia Kailroad Co. vs. Hawthorne, 144 U. S.

202-206.

City of Lincoln vs. Sun Vapor Street Light Co. 59

Fed. 756-761.

St. Louis Paper Box Co. vs. Hubinger Bros. Co.

100 Fed. 595-598.

Great Northern Railway Co. vs. McLaughlin, 70

Fed. 669-676.

The seventh assignment of error (p. 126) recites: "The

Court erred in not sustaining defendant's motion to set

aside the verdict of the jury on defendant's application

and motion immediately after the jury had returned its

verdict and before the jury was discharged, etc."

This motion is found on page 105 of the transcript. It

y. as made as a matter of form, was not ruled upon by

the Court nor any exception reserved, hence this assign-

ment of error is without merit. The motion was equiva-

lent to a motion for a new trial, from a refusal to grant

which no appeal lies.

In the United States Courts the refusal of the trial judge

to set aside a verdict or grant a new trial is not subject to

review.

Prichard vs. Budd, 76 Fed. 710.

The same may be said of assignments II and III, an<l

these two latter assignments are silent as to the particu-

lars in which the evidence is insufficient.

A sufficient answer to these assignments is found in

the authorities hereinbefore cited on the proposition that

this Court will not consider the insufficiencv of the ev'



(lence to support the verdict in the absence of a motion

to instruct the jury to find for the defendant.

Assii>uments IV to VII, inclusive, are not in compliance

with Kule 11 of this Court, inasmuch as these assign-

ments of error fail to quote the substance of the evidence

admitted or rejected.

There is nothing from which this Court can determine

^^hether error was committed or not in overruling the ob-

jection of defendant's counsel to the questions embodied

in these assignments of error.

Assignments VIII, XII and XIII do not set out the sub-

rtance of the evidence rejected, as required by Rule 11 of

this Court. The evident purpose of counsel in asking these

questions vras to get before the jury an intimation that

tire President of the Company, Mr. Allen, knew that the

building was to be burned and that the same was burned

by ^Ir. Lewis for the purpose of securing the insurance

thereon. The testimony sought to be elicited by theiie

qut?ticns was objected to by counsel for plaintiff, which

objection was sustained (p. 91). Whereupon the Court

remarked to counsel for defendant as follows: "Mr.

Pickett, there is nothing in your pleadings to justify- that

line of testimony. * * •• The Court will have to hold that

your pleadings do not justify that testimony, therefore

the objection is sustained.''

The answer to a-.signment XIV is (1) that it is aHeged

in the complaint (p. 15) and admitted in tlie answer (p

^7) iVpA "plaintiff furnished the defendant with due and

full proof of its said loss and interest."

"Due and full proof of its loss" would imply that the

\)ivA)f was made in due season and was full and complete

as re(|uired by the t(M'ms of tin* policy.



(2) This assignment goes to the question of the suf-

ficiency of the evidence to justify the verdict, which sub-

ject has already been discussed in this brief. The jury

determined that question by their verdict.

''Specifications of Error' in Brief of Plaintiff in Error,

Insufficiently Founded.

In the brief of plaintiff in error (p. 5) it is stated

:

"The exceptions taken by defendant and assigned as

error upon this appeal are voluminous, but may be con-

densed into the following propositions."

Here follows a statement of four different propositions

upon which plaintiff in error relies for a reversal of the

judgment in this case. From a perusal of these proposi-

tions it is impossible to ascertain upon which, if any, as-

signment of error the same are based.

See Vider vs. O'Brien, above.

Specifications 1, 2 and 3 would seem to be directed to

the question of the sufficiency of the evidence in three par-

ticulars. The question of the sufficiency of the evidence

having been passed upon by the trial court on the appli-

cation of plaintiff in error for a new trial, the same is not

reviewable here.

These "specifications of error" in the brief do not com-

ply ^^'ith the requirements of Rule 24. The first three do

not even assert error on the part of the trial court. The

fourth does not "quote the full substance of the evidence

admitted."

And this Court will not pass upon the questi(m of the

sufficiency of the evidence to justify the verdict except on

a refusal by the Court of a request for a peremptory in-

stinction or in the event of an erroneous instruction given



by the Court or a proper instruction asked and refused.

In other words, this Court will only consider errors of

law; and each of these must be duly excepted to and as-

signed as error.

The question of a compliance with the watchman Clause

of the policy was properly submitted to the jury, as was

the question of a waiver by the company of the provision

in relation to the mill being idle. The amount of damages

was another question properly submitted to the jury for

its decision and its decision thereon is final, so far as

the appellate court is concerned, in the absence of a re-

quest by the plaintiff in error for a peremptory instruc-

tion to the jury and the refusal by the Court to so instruct.

*'The provisions of the tAventy-fourth rule of Court, pre-

scribing the contents and manner of statement of briefs

for plaintiff in error, particularly in respect to assign-

ments and specifications of error, and the presentation of

the question to be discussed, will be enforced by the Court,

to the end that the vital issues in the case may be clearly

presented, and immaterial and frivolous matters excluded

from consideration.''

City of Lincoln vs. Sun Vapor Street Light Co. 59

Fed. 756.

Rule 24 of the Circuit Court of Appeals is the same as

Rule 21 of the Supreme Court. In Rowe vs. Phelps, 152

U. S. 87, the Supreme Court dismissed a case because the*

specifications were not in conformity with Rule 21.

"Where the error is not set out specifically it will be held

insufficient."

Lucas vs. Brook, 18 How. 436.



Assignments of error not made in conformit}' with Rule

21 of the Supreme Court will be treated as if not nmde

at all.

Deitsch vs. Wiggins, 15 Wall. 539.

Considering, however, each of these so-called "specifica-

tions or error'- in the brief of plaintiff in error in the

order in which the same appear therein:

First. The Watchman Clause. There was evidence

that a watchman had been employed to watch the prop-

erty and the question was submitted by the Court to the

jury under an instruction given by the Court of its own

motion, which stated the law from the standpoint of the

trial court. This instruction, found on page 95 of the

transcript, was not excepted to, neither was any instruc-

tion to the jur}^ requested by the plaintiff in error. We
{^mbmit that no error of law is presented for this Court to

consider.

"An instruction is not subject to review when the bill

( f exceptions does not show an exception thereto.''

Tucker vs. U. S. 151 U. S. 164, 170.

"Exceptions to the charge of the Court must be taken

on the trial, before the jury retire, and, if not taken then,

can not be considered and passed upon by this Court. It

Avould be very unfair to the trial court, as well as the op-

posite party, if counsel could draw up exceptions after

the trial, in tlie privacy of his office, and, by embodying

them in a motion for a new trial and in an assignment

of errors in tliis Court, have the same benefit from them

as though taken in open Court on the trial of the cause.
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The rule is too obvious to require any citation of authori-

ties."

Cohen vs. AYest Chicago St. Ry. Co. 60 Fed. 698,

699.

Also see

—

Hanna vs. Mass, 122 U. S. 24.

Hedden vs. Iselin, 142 U. S. 676.

Stewart vs. Wyoming Cattle Ranch Co. 128 U. S.

383.

Little Rock Granite Co. vs. Dallas County, 66 Fed.

522.

The second so-called specification of error relates to the

mill having been idle more than thirty days without per-

mission from the Insurance Company. The Court, on its

o,\n motion, instructed the jury on this point (pp. 93, 94)

and the instruction was excepted to by plaintiff in error

(p. 97), who failed, however, to assign the giving of such

instruction as error. There is therefore nothing for this

Court to consider in relation to the "shut down'- clause

of the policj^ MorcH)ver, no error was committed in re-

spect to this question either by the jury or the Court. The

c( ntcntion of defendant in error (plaintiff in the suit)

was that the local agent of the company knew this fact

at and prior to the time the policy was issued, and com-

irunicated the information to the company at San Fran-

cisco, which issued the policy notwithstanding. The evi-

<lei)ce upon this point as detailed by Mr. Boone, the local

agent of the defendant insurance company at Hailey, is

snibstantially r.s follows

:

"During the month of October, 1902, and prior thereto

and since I was local agent for the IMioenix Assurance

Company, Limited, of London. I recall the issuance of
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the policy hy that company to the Maryland Gokl Mining

and Development Company, Limited, on or about October

20, 1902. At the time the policy was issued and at the

time the application therefor was made, I had knowledge

that the mill and machinery mentioned therein Avere not

in operation. This policy was issued direct from the

general office at San P>ancisco. At the time I sent in the

application to the general office at San Francisco, I wrote

the company a letter telling them that I thought it was a

g^ood property, a good mill, there was a sale pending, and

they told me that while the mill was not in operation

then, it would be in a month or so, and the fact that the

company issued the policy satisfied me that it was all

right. I merely stated that the mill was idle temporarily,

that I had been informed by the owners and I believed it

at that time, that the mill would be in operation in a

month or so. 1 believe Mr. Plughoff (an officer of the

company) told me that a sale was pending and expected to

get it sold at any time. I wrote tliat to the company. They

sent the jjolicy to me and I delivered it." (pp. 63, 64, 65).

This, we maintain, constituted an express waiver of the

^^shut down" clanse in policy of insurance, and that such

waiver continued until notice given by the insurance com-

X)any to the insured.

''A party who deals ^^ ith an agent, through whom he

applies for and obtains ,a policy, has a right to presume

that such material hu-fs as are made known to him are

known to his principal, and when policies are issued with

a full knov^iedgp of such facts, the insured is to suffer no

prejudice, nor are tlu^ insur(^rs to gain any advantage by

insisting u])on conditions wliich it would be dishonest to

enforce."
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May on Insurance, Sees. 497, 499, 501.

Insurance Co. vs. Lewis, 30 Mich. 41.

Security Insurance Co. vs. Pay, 22 Mich, 467, 473.

Aetna, etc., Insurance Co. vs. Olmstead, 21 Mich.

246. •

Bellevue Roller Mill Co. vs. London & L. Fire Ins.

Co. (Idaho), 39 Pac. 196, 198.

"A forfeiture is not favored either in law or equity, and

a provision for it in a contract ^^ill be strictly construed,

and courts will find a waiver on slight evidence, when the

equity of the claim is, under the contract, in favor of the

assured.'^

Lyon vs. Ins. Co. 55 Mich. 146 ; 20 N. W. Rep. 831,

and cases cited.

pounsel fcr plaintiff in error argue that the issuance of

the policy with the knowledge that the mill was idle can

rot be construed as a waiver for the reascn that permis-

sion was contained in the policy itself for the building to

n:;naii} idle for a pjeriqd of thirty days without the neces-

sity of an application to the company, and authorities are

cited in support of their contentipu. The cases cited, how-

ever, are distinguished from the one at bar in that in this

instance the infornuition Avas conveyed directly to the

Ircme officp of the company that t)ie mill was idle without

any definite time being indicated as to when it would re-

sume opjBratipns. The policy was issued with this knowl-

edge on the part of the insurance company and no period

of time more definite than "a month or so" was fixeil. We
say that this distinguishes the case at bar from the cases

cited in brief of the plaintiff in error and that this con-
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stitutes an express waiver of that provision in the polic}^

As a proposition of law, the company having issued the

poliey witli knowh^loe that the mill was idle and would

probably not resume for a month or more, waived that

provision in its policy and the same would continue

waived until the insurance company took occasion to re-

voke such waiver. The jury found the fact of waiver and

the question having been properly submitted to them un-

der the peculiar facts in evidence in this case, their de-

cision of this question will not be disturbed.

Verdict Excessive.

The proposition of the verdict being excessive has al-

ready been considered to some extent. There is no as-

signment of error on which to base a review of the jury's

decision of this question. The second assignment of error

(
p. 123 ) recites

:

'^The Court erred in instructing the jury that if they

found for the plaintiff, it should be in the sum of ten

thousand dollars (|10,000)," etc.

The total value of the property destroyed is alleged in

the complaint to be $19,351.75 (p. 15) and this is not de-

nied (p. 36, par. Y, and p. 87).

The Court gave no such instruction but told the jury

(p. 96) they could not find hei/ond the amount of |10,000

with interest. This assignment of error therefore has no

foundation upon which to rest. Further reference is

made to the amount of the verdict in the fourth assign-

ment of error (p. 125), but this is merely a reiteration of

the statement that the evidence does not justify the ver-

dict and will not be considered by this Court. Besides,

this alleged assignment of error is no assignment of error

at all, not conforming in any respect to Rule 11 of this
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Court. It is evidently conceived with the idea of obtain-

ing from this Court a review of the evidence upon which

the jury based its verdict.

"Where no exception was talcen to that portion of the

Court's charge defining the elements of damages to be

considered by the jury, and no further instruction on the

subject was requested, an assignment of error based on

that given can not be considered by the appellate court/'

Southern Pac. Co. vs. Maloney, 136 Fed. 171.

"In the Federal appellate courts, where no error of law

appears upon the record, a verdict is conclusive in respect

c-f the amount of damages.''

Southern Pacific Co., supra.

Boone's Testimony.

The fourth specification of error contained in the brief

of plaintiff in error is open to the same objection as the

otliers. There is no assignment of error upon which to

predicate the same. Presumably assignment VI (p. 128)

\\ ill be relied upon as a basis for this specification, but

this sixth assignment is open to the objection that it does

not comply with Pule 11 of this Court requiring "the full

substance of the evidence admitted" to be quoted.

"Assignments of error in the admission of evidence,

which, when they relate to the questions, do not show the

questions were ansAvered, * * are not in conformity

to Rule 11 of the Circuit Court of Appeals and can not

be noticed."

American Nat. Bank vs. National Wall Paper Co.

77 Fed. 85, 91.
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Under Kule 11 of the Circuit Court of Appeals assign-

ments of error upon admission and rejection of evidence

must set forth the full substance of the evidence admitted

and of documentary evidence rejected.

U. S. vs. Indian Grave Drainage Dist. 85 Fed. 928.

Haldane vs. U. S. 69 Fed. 819.

Nat. Bank of Commerce, etc. vs. First Nat. Bank,

etc. 61 Fed. 809.

The question propounded to witness Boone related to

the contents of a letter written by him, as local agent, to

the defendant insurance company at the home office in

San Francisco. This letter Avas presumably in the pos-

session. of the party to whom sent. Witness Boone was

permitted to testify as to the contents of this letter with-

out, so far as the record shows, any demand on the insur-

ance company to produce it. But no demand was neces-

sarv in such case. The letter beino merelv collateral to

the main question no notice to produce it was required as

a foundation for the introduction of the evidence of its

contents

Elliott on Evidence, Sees. 1112, 1261.

P. M. BRUNER,
N. M. RUICK,

Attornei/.s for Plaintiff, Defendant in Error.
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PHOENIX ASSURANCE COMPANY,
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MARYLAND GOLD MINING AND
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APPELLANT'S BRIEF IN REPLY.
In appellant's opening brief we argued four claims of

error as grounds for reversal of the judgment, namely

:

(1) Violation of the "Avatchman clause'^;

(2) Violation of the "thirty day" clause;

(3) That the damages in no event could exceed

17084.65, although judgment has been en-

tered for more than |10,000.

(4) Error in admitting Boone's evidence.

The respondent's brief has little to say upon the merits

of our argument, but is mainly devoted to proving that all

our specifications of error should be disregarded because

they do not technically comply with tlie rules of tliis Court.
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Although making this preliminary objection, counsel for

respondent in oral argument did, in fact, discuss the

merits of the second, third and fourth points raised by us,

thereby inviting us to reply, and necessarily waiving the

strict application of the rules.

I.

We admit that by some oversight, counsel for appellant

failed to specially except to the Court's charge upon the

question of the "watchman" clause, and therefore our first

specification of error is unsupported, although the fact of

error is manifest.

II.

Our second claim of error, namely, the Court's charge

upon the "thirty day" clause, comes before this Court upon

appellant's exception, specially taken when the charge

was delivered (Transcript p. 97), and its assignment of

that portion of the charge as error (Transcript p. 123

from and including the last line to the last line of

page 124). This assignment has the letter (d) pre-

fixed, which conveys the impression that it is meant

to be assigned as one of the grounds of error un-

der the second specification, but an inspection shows that

it is a complete and independent assignment, having noth-

ing to do with the subject preceding it, and that the (d)

does not belong there. The only valid criticism of the

form or contents of this assignment of error is that it

quotes the substance of the charge complained of, instead

of setting it out in totidem verbis as required by Rule 24.



The portion of the charge referred to is unmistakable;

there is no claim that any one has been or could be misled

;

subdivision 4 of the rule gives this Court the option to

notice a plain error, not assigned nor specified; the cases

cited by counsel to justify a strict enforcement of the rule

(notably Lincoln v. Sun Vapor Co. 59 Fed. 756, and Ameri-

can National Bank v. National Wall Paper Co. 77 Fed. 85),

show that the Courts did in fact examine and consider the

defective specifications on their merits; and, as we have

said, counsel for respondent has actually argued the propo-

sition on its merits, both orally and in his printed brief.

For all these reasons we ask the Court to consider this

specification as if it had quoted literally from the charge

the passage referred to, namely:

"In this connection you will take into considera-

"tion the testimony of the agent of the Company,

"which was to the effect that he knew the property

"was idle and before writing the policy he communi-

"cated that fact to his company and that it there-

"upon issued the policy. If you find this is true,

"then I instruct you that the Company thereby

"waived that question and its policy would be valid

"notwithstanding the fact that the property was

"idle contrary to the terms of the policy.^'

We have fullv arsfued the correctness of this instruction

in our opening brief. None of counsel's authorities seems

to us to answer our argument. We claim that information

to the insurer that the insured property will probably be



idle for "a month or so," while a proposed sale is pending,

is in no way inconsistent with the issuance of a policy

which allows the property to remain idle for thirty days,

but requires permission of idleness for a further period

to be applied for and to be indorsed upon the policy. The

Court's instruction was plain, that issuance of such a

policy, when the insurer had been so informed, necessarily

w^aived the vacancy clause altogether, and this instruction

is manifest error. We have cited many precedents in sup-

port of our argument, and respondent's cases to the effect

that material facts communicated to an agent are pre-

sumed to be known to his principal, and that Courts will

find a waiver on slight evidence, do not touch the point of

our argument, and have been overturned by

Assurance Company vs. Building Association^ 183

U. S. 308.

III.

As to our third proposition that the verdict is excessive,

counsel for respondent makes the same objection, that

the charge upon the subject is not quoted literally in our

specification of error. On this point, however, no speci-

fication is necessary, because the judgment for |10,000.00

and interest is not supported by the pleadings.

"If, however, the case were to be considered as if

"there had been no bill of exceptions in the record,

"and the specifications of error dependent thereon

"were eliminated, the power of this Court to con-

"sider the question of the jurisdiction below would



"still be clear, since aside from that question the

"sufficiency of the declaration to sustain the judg-

"ment, upon any theory of the nature of the cause

"of action, is disputed.'*

Reliable Incubator Co. vs. Stahl, 105 Fed. 668.

"It is fundamental that a judgment cannot stand

"unless the facts of record—apart from any showing

"by bill of exceptions—aided as far as may be by

"the verdict, will support it.''

World^s Columbian Exposition Co. vs. France, 91

Fed. 69.

"It is not too late to allege as error in this Court

"a fault in the declaration which ought to have pre-

"vented the rendition of a judgment in the Court

"below."

Marshall, C. J., in Slocum v. Pomery, 6 Cranch, U.

S. 221.

See also.

United States Bank v. Smithy 11 Wheat, 172.

FiinJc V. Piper, 50 111. App. 163.

Pennsylvania Co. v. Congdon, 33 N. E. 795.

In the case at bar the verdict and judgment were for

$10,000 and interest, although no judgment for more than

$7751.82 would be supportM by the complaint. Our speci-

fication of error on this point (Transcript p. 127) is that

"the verdict and judgment are contrary to the law."

The complaint sets out in full the policy sued on, from

which it appears (p. 3) that the policy covered $1,000 on
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frame quartz mill buildings, $3,000 on boiler and engine,

and $3,000 on fixed and movable machinery—in all,

$10,000, and that any loss or damage shall be ascertained

or estimated according to the actual cash value of the

property at the time the loss or damage occurs.

"Said ascertainment or estimate shall be made by

"the assured and this Company an^

"the amount of loss or damage having been thus

"determined, the sum for which this Company is

"liable pursuant to this policy shall be payable" etc.

(p. 4).

The policy further provided:

"It is understood that in event of loss or damage

"under this policy, this Company shall not be liable

"for more than three=fourths the actual cash value

"of the property hereby insured" etc. (p. 4 )

.

After pleading the policy and the fire, the complaint, in

paragraph VI, avers that after a full and complete exami-

nation of all matters and things in and about and con-

cerning said property and its destruction and value it was

stipulated and agreed in writing by and between plaintiff

and defendant:

"That the loss and damage to the property de-

"scribed in said policy No. 5912347 was $10,335.75,

"and the same was fixed, adjusted and agreed to

"by said parties at said time and place in writing."

This stipulation so pleaded was the "ascertainment or

estimate" between the parties, which, according to the



terms of the policy above quoted, was a necessary prelimi-

nary to suit, and |10,335.75 was the "actual cash value of

the property at the time'' of loss, the total insurance upon

which was $10,000, and the insurer could not be liable un-

der the policy for more than three-fourths of that cash

value. The complaint, therefore, does not sustain the

verdict and judgment, which should be reversed. Counsel

for respondent, at the oral argument, referred to the stipu-

lation as to value mentioned in the complaint, and

shown on pages 100 and 101 of the transcript, which shows

that the total valuation of $10,335.75 was itemized as fol-

lows :

$3476.19 on frame quartz mill building,

$4889.56 on fixed and movable machinery, and

$1970.00 on boiler and engine.

Applying the three-fourths clause to these items, the

maximum verdict which could have been found by the jury

is $7084.65, and counsel for respondent argued that this

Court can correct the judgment by remitting all in excess

of that sum. But the entry of au}^ judgment at all upon

such an excessive verdict was erroneous. After the jury

had been discharged the trial Court had no power to alter

the verdict, nor to enter judgment for a sum less than the

amount found, nor to enter any judgment at all, and this

Court can have no more power to do so than the trial

Court. In contemplation of law the verdict Avas a nullity,

causing a mistrial. It is not the usual case of a verdict

within the issues but not justified by the evidence, where
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the courts sometimes grant a new trial unless the plaintiff

will remit a specified sum. Here there is no basis for a

remission. Unless the judgment agrees with the verdict

it is void ; and in this case if it does agree, it is void. Any

attempt to enter a new judgment for plaintiff, in either

Court, non obstante veredicto, would substitute the Court's

conclusions upon the evidence for those of the jury. The

case is one at law and must be tried by jury. The case

must be re-submitted to a jury, upon proper instructions,

and to that end the present judgment must be set aside.

IV .

Our fourth proposition relates to the erroneous admis-

sion of Boone's evidence of the contents of his letter to the

insurance Company, informing them that the mill would

be idle for "a month or so." In specifying this error

(Transcript p. 128) the question is quoted "State what you

wrote the Company?'' but the specification omits to quote

the answer, and in this respect does not entirely conform to

the Court's rule that "the full substance of the evidence

admitted" shall be quoted. The error complained of was

the allowance of the question, and was patent on its face.

The answer (page 64) was: "I told them this—that I

"thought it was a good property, a good mill, and that

"there was a sale pending which they had told me, and

"while the mill was not in operation then, it would be in a

"month or so, and the fact that the Company issued the

"policy satisfied me that it was all right." Upon this

answer of the witness plaintiff's entire case rests. The
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Court charged the jury, in substance (p. 94) that if they

believed this testimony the policy was valid and enforce-

able, and if they did not believe it, the policy was void.

It seems superfluous to argue that the Court's ruling

upon the question was erroneous. Section 724 of the Ke-

vised Statutes gives the only method in actions at law for

production of letters and similar documents in the antag-

onist's possession.

Foster's Federal Practice, Sees. 372, 267.

KirJcpatrick v. Pope Mfg. Co., 01 Fed. 4G.

Gregory v. R. R, Co., 10 Fed. 529.

Lowenstein v. Carey, 12 Fed. 811.

Jacques v. Collins, Fed. Cas. 7107.

In the case at bar no affidavit for the production of the

letter was filed, no notice or demand given and no order

applied for. Not even a copy was produced, nor any show-

ing of loss of the original. If such a letter had ever been

written, it had been sent to San Francisco, 2000 miles away

from the place of trial. If notice to produce had been given

under the statute, the defendant would have been entitled

to a continuance of the trial to enable it to send to San

Francisco for the purpose.

,

Geyger v. Geyger, 2 Dallas, Fed. Cas. 5375.

Macomher v. Clark, 3 Cranch 347; Fed. Cas. 8918.

Maye v. Carhery, Fed. Cas. 9339.

Without the affidavit, notice and order prescribed by R.
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S. 724, no secondary evidence of the contents of the letter

was admissible.

Va^se V. Miffliriy Fed. Cas. 16,895.

Thompson v. Leiden, 20 How. U. S., 194.

Kespondent's only reply to our argument on the point

is that the letter was "merely collateral to the main ques-

tion," and therefore no notice to produce it was required.

It was a "writing pertinent to the issue," and was in the

possession of the other party, if it had any existence at all.

It was, therefore, within the express terms of the statute.

It was so important that the Court practically charged the

jury to find for the plaintiff is they believed Boone's evi-

dence of its contents, and if they did not believe him, to

find for defendant. The case was therefore decided upon

utterly illegal and inadmissible evidence, to which excep-

tion was properly reserved when the evidence was offered.

The omission to quote the answer, in our assignment of

the error to this Court, while technically a violation of the

rule, has misled no one; and its insertion would aid no

one, in considering the error complained of. The rules

are for the protection of the Court, and to enforce the

orderly and convenient dispatch of its business, not to

enable litigants to defeat justice. In the case cited by

counsel, American 'National Bank v. National Wall Paper

Co.y 77 Fed. 85, Judge Caldwell, while interpreting and

upholding the rule, nevertheless declared that he had ex-

amined and considered all the exceptions to evidence on

their merits, although they did not show that the questions
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complained of had been answered. This Court, "at its

option, may notice a plain error not assigned or specified."

(Subd. 4 of Rule 24). We respectfully urge that the

manifest errors in this record be considered, and that the

judgment be reversed.

Respectfully submitted,

GOODFELLOW & EELLS,

Coimsel for Appellant.
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In the United States District Courts District of Alaska,

Second Division.

JOSEPH F. FORDERER, 1

Plaintiff, -^

vs.

WALTER SCHMIDT and CHARLES
PHILLIPS,

Defendants.

Complaint.

The plaintiff above named complains and alleges:

1. That the said plaintiff and defendants own and

possess as tenants in common the following described

placer mining claim lying and being in the Council City

Recording District, District of Alaska, to wit, the "Se-

quoia'' placer mining claim situate on the right limit of

Ophir Creek and adjoining creek claims No. 8 and No.

9 on said Ophir Cteek; and that the plaintiff is desirous

of a partition of the same.

2. That the plaintiff has an estate of inheritance in

said mining claim of an undivided one-half interest

therein, subject only to the fee of the United States

after location and before patent of said claim.

3. That each of the defendants have a similar estate

of an undivided one-fourth interest in the same.

4. That the plaintiff owns no other lands in said

District of Alaska in common with both of said defend-

ants.
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5. That said premises are valuable only for the gold

deposited therein, but that said gold is so distributed

and said claim is so situated with reference to said de-

posits that actual partition of said claim cannot be

made without great prejudice to the owners, and that

in equity and fairness it will be necessary to sell said

premises and divide the proceeds of said sale between

the parties, the owners of said claim, according to their

lights and interests respectively.

6. That in order to preserve the interests of said

owners in said claim it is necessary to represent said

claim and perform assessment work thereon, each year,

of the value of at least one hundred dollars; that the

defendants by threats of violence have prevented the

plaintiff from representing said claim or doing said as-

sessment work thereon for the year 1903, and threaten

to continue to so prevent the plaintiff and to refuse him

the beneficial use of said premises; that the defendant

Walter Schmidt has, during the two years last past,

mined and extracted a large amount of gold-dust from

said claim, of the value as plaintiff is informed and be-

lieves of more than ten thousand dollars, and refuses

and neglects to account to the plaintiff for his share of

said gold-dust or any part thereof; that defendant

Schmidt still continues to mine and extract gold from

said premises, and unless restrained and enjoined from

so doing by this Court will continue so to do; that un-

less the defendants be enjoined and restrained from

mining and extracting gold from said premises pending

this action the plaintiff will suffer great and irreparable
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injury in his said property and estate, these proceed-

ings be greatly embarrassed, and complications in the

adjustment of the respective interests of said parties

arise.

Wherefore, the plaintiff asks judgment for a partition

and division of said premises according to the respective

rights of said parties; or if a partition cannot be had

without material injury to those rights, then for a sale

of said premises, and a division of the proceeds of such

sale between the parties according to their rights re-

spectively, after the payment of the costs and disburse-

ments of this action; and the plaintiff further prays

that pending this action the defendants and each of

them, their servants and agents, be enjoined and re-

strained from interfering with the plaintiff, his ser-

vants and agents, in his work of representing or pros-

pecting said claim; and that pending this action the de-

fendants, their servants and agents be restrained and

enjoined from mining or extracting gold from said prem-

ises; and for an accounting of the gold already ex-

tracted, and for such other and further relief as to the

Court shall seem just and proper.

G. J. LOMEN,

Attorney for Plaintiff.

District of Alaska, "^

I ss.

Nome Precinct. J

G. J. Lomen, being duly sworn, says that he is the

attorney for the plaintiff in the above-ontitlod action,

that the foregoing complaint is true as he verily be-
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lieves; that the reason that this verification is made by

affiant is that the plaintiff is a resident of San Fran-

cisco, and is now absent from the District of Alaska,

where affiant now is.

G. J. LOMEN.

Subscribed and sworn to before me this 13th day of

August, 1903.

[Seal of Court] H. A. HAAGENSEN,
Dept. Clerk U. S. Dist. Court, Nome, Alaska.

[Endorsed] : No. 970. In the United States District

Court for the District of Alaska, Second Division.

Joseph F. Forderer, Pltf., vs. Walter Schmidt et als.,

Defts. Complaint. Filed in the Office of the Clerk of

the U. S. Dist. Court, Alaska, Second Division, at Nome,

Alaska. Aug. 13, 1903. Geo. V. Borchsenius, Clerk.

By H. A. Haagensen, Deputy Clerk. G. J. Lomen, Atty.

for Plff. Nome, Alaska. Reber.
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In the United States District Court, District of Alaskay

Second Division. '

JOSEPH F. FORDERER, \

Plaintiff,)

V9.
[

WALTER SCHMIDT and CHARLES
PHILLIPS,

Defendants.

Summons.

The President of the United States of America, Greet-

ing, to the Above-named Defendants, Walter

Schmidt and Charles Phillips:

You and each of jou are hereby summoned and re-

quired to appear and answer the complaint of the plain-

tiff on file in the office of the clerk of said court, a copy

of which is herewith served upon you, within thirty days

after the service of this summons upon you, exclusive

of the day of such service, or judgment for want thereof

will be taken against you, and if you fail to answer the

complaint the plaintiff will apply to the Court for the

relief demanded therein. '

Take further notice that the subject of said action is

that certain placer mining claim lying and being in the

Council City Recording District, District of Alaska,

known as the ^'Sequoia'' Placer Mining Claim on the

right limit of Ophir Creek, adjoining creek claims No.

8 and No. 9 on said creek; a partition of which is sought

in said action.
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Witness the Honorable ALFRED S. MOORE, Judge

of said court, and the seal of said court affixed this 13th

day of August, A. D. 1903, and of the Independence of

the United States the 128th.

[Seal of Court] GEO. V. BORCHSENIUS,

Clerk of the United States District Court, District of

Alaska, Second Division. \

By H. A. Haagensen,

Deputy Clerk.

United States of America, "^

Second Division,

District of Alaska,

I hereby certify that I received the within summons

on the 13 day of August, 1903, and thereafter on the

17 day of August, 1903, I served the same at 8 Ophir

Creek by delivering to and leaving with Walter Schmidt

a copy thereof, together with a certified copy of the

complaint filed therein.

Returned this 19 day of August, 1903.

FRANK H. RICHARDS,
United States Marshal.

By D. W. Simmons,
'

"'

Deputy.

MARSHAL'S COSTS.

Service of summons f 6

Service of f

Service of f

Expense of service $ 7.50 pd.

fl3.50
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United States of America, ^

District of Alaska,

Second Division.

I hereby certify that I received the annexed Sum-

mons on the 13th day of August, 1903; and thereafter,

on the 18th day of August, 1903, I served the same at

No. 8 Gold Bottom Creek, upon Charles Phillips, by de-

livering to and leaving with him a copy thereof, to-

gether with a certified copy of the complaint filed there-

in.

Returned this 19th day of August, 1903.

FRANK H. RICHARDS,

United States Marshal.

By Chas. F. Ramsdell,

' Deputy.

MARSHAL^S COSTS.

1 service f 6.00

Expense of service flO.OO

[Endorsed]: No. 970. In the United States District

Court for the District of Alaska, Second Division.

Joseph F. Forderer, Plff. vs. Walter Schmidt et al.,

Deft. Summons. Filed in the Office of the Clerk of the

U. S. Dist. Court, Alaska, Second Division, at Nome,

Alaska. Aug. 29, 1904. Geo. V. Borchsenius, Clerk.

By R. T. Reber, Deputy Clerk. G. J. Lomen, Atty. for

Plff. Nome, Alaska, Reber. 1316.
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In the United States District Court, District of Alaska^

Second Division.

JOSEPH F. FORDERER,

Plaiutiff,

vs.

WALTER SCHMIDT and CHARLES,'

PHILLIPS,

Defendants.

Answer.

Comes now the defendants above named, and make

the following answer to the complaint of plaintiff here-

in:

Defendants deny each and every allegation contained

in said complaint.

For a further and separate affirmative defense, these

defendants allege:

I.

That from November 2d, 1900, until the date herein-

after alleged, the said Forderer was the owner of an

undivided one-half interest in and to the placer mining

claim described in the complaint.

II.

That defendant Schmidt did and performed all the

assessment work for the year 1901 on said placer mining

claim, by performing the annual labor and making the

improvements required by the laws of the United States,

and did perform such annual labor and make such im-

provements on said claim during said year of the value

of one hundred dollars and more.
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III.

That defendant Schmidt did and performed all the

assessment work for the year 1902 on said placer min-

ing claim, by performing the annual labor and making

the improvements required by the laws of the United

States, and did perform such annual labor and make

such improvements on said claim during said year of

\he value of one hundred dollars and more.

IV.

That the said plaintiff did not at any time contribute

his proportion of such expenditure, nor in finy way re-

imburse the defendant Schmidt.

V.

That the said Schmidt did thereupon cause to be pub-

lished in a weekly ncAvspaper called ^'The Council City

News" at Council City, Alaska, that being a newspaper

nearest the aforesaid mining claim at said time, for

once a week for ninety da^^s, the first publication ap-

pearing in the issue of said paper published on the 27th

day of September, 1902, a notice directed to said plain-

tiff requiring him—the plaintiff—to contribute his pro-

portion of the aforesaid expenditures within ninety days

after the expiration of the publication of said notice,

in which notice it was set forth that the defendant

Schmidt had expended one hundred dollars in perform-

ing the annual labor and making the improvements

hereinbefore mentioned for the year 1901, and also that

said defendant Schmidt had expended one hundred dol-

lars for the performance of the annual labor and mak-
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ing the improvements aforesaid for the year 1902, and

said notice also contained a statement that if the said

plaintiff did not contribute his proportion of the ex-

penditures aforesaid as co-owner, plaintiff's interest in

said claim would become the property of said defendant

Schmidt, under section 2324 of the Revised Statutes of

the United States.

^ VI.

That said plaintiff did not within ninety days after

the aforesaid notice had been published in said news-

paper ninety days, contribute or pay his share of the

said expenditure of one hundred dollars for the year

1901, nor did he contribute or pay his share of the one

hundred dollars alleged to have been expended by said

defendant Schmidt in the year 1902, nor has he at any

time paid anything for either year.

VII.

That no patent has been issued by the Government

of the United States for the said placer mining claim.

VIII.

That by reason of the premises, the said Forderer

long before the institution of his said action ceased to

have any interest as owner or otherwise in the afore-

said placer mining claim, and the interest which said

Forderer had had in said claim became the property

of said defendant Walter Schmidt.

For a further and separate defense, and by way of

accounting, these defendants allege:
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First.

That if the said plaintiff Forderer is or should be

adjudged to have an interest in the said placer mining

claim, then in that case the defendant Schmidt is en-

titled to have charged against the said premises as a

lien upon anv interest which may be adjudged that

plaintiff has in said property, certain expenditures made

by said defendant Schmidt in working and making im-

provements upon said placer mining claim, that is to

say, the defendant Schmidt expended in improvements

and working the said placer mining claim during the

years 1902 and 1003 the sum of f17,007.14; that he re-

ceived from said claim ^,800, being proceeds of gold-

dust extracted therefrom, leaving a balance expended

upon said claim in making improvements and working

the same by said Schmidt, of the sum of $13,807.14, and

that the said interest of said Forderer in said mining

claim is subject to a balance of $6,903.57, which amount

has never been paid, and if the said Forderer is ad-

judged to have an interest in said claim, then defendant

Schmidt is entitled to have the said amount made a

direct charge against the said placer mining claim.

,
Second.

Defendants aU^o allege that if the said Forderer is

adjudged to have any interest in said claim, then in

addition to the amount specified in the last paragraph,

the said plaintiff's interest in said claim should be

charged with $100 expended, as mentioned in the first

affirmative defense. i
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Wherefore, these defendants prays that plaintiff^s ac-

tion be dismissed, and that he be adjudged not to have

any interest in the premises described in the complaint,

and that if this is not done and if plaintiff is adjudged

to have any interest in said placer mining claim, then

that defendant Schimdt be adjudged to have a lien

upon the interest of said plaintiff in said placer mining

claim in the full sum of $6,903.57, and that this Court,

by a decree, adjudge that said property be subject to

such lien, and that it is duly charged with the afore-

said amount, and that said Schmidt be fully protected

by said decree to the full extent of his rights in law

and equity therein.

Defendants pray for such other and further relief as

to the Court may seem meet and equitable, and for such

other relief as may appear proper on the trial of the

cause.

SULLIVAN & FINK,

GORDON HALL,

A. J. DALY,

Attorneys for Defendants.

United States of America,^

District of Alaska. J

Walter Schmidt, being first duly sworn, deposes and

says: That I am one of the defendants in the above-

entitled action, that I have read the foregoing answer,

know the contents thereof and that the same is true.

WALTER SCHMIDT.
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Subscribed and sworn to before me this 5tli day of

April, 1904.

[Notarial Seal] ALFRED J. DALY,
Notary Public in and for the District of Alaska, Resid-

ing at Nome.

[Endorsed]: No. 970. In the United States District

Court for the District of Alaska, Second Division.

Joseph H. Forderer, Plaintiff, vs. Walter Schmidt et al.,

Defendants. Answer. Filed in the Office of the Ch-rk

of the U. S. Dist. Court, Alaska, Second Division, at

Nome, Alaska. Apr. 6, 1901. Geo. V. Borchsenius,

Clerk. By Juo. H. Dunn, Deputy Clerk. Sullivan &

Fink, Gordon Hall, A. J. Daly, Attorneys for Deft.

Filed Apr. 6, '04. Filed in the Office of the Clerk of the

U. S, Dist. Court, Alaska, Second Division, at Nome,

Alaska. Apr. 6, 1904. Geo. Y. Borchsenius, Clerk. By

f Deputy Clerk.

In the United States District Court, District of Alaska,

Second Division,

JOSEPH F. FORDERER,

Plaintiff,

vs.

WALTER SCHMIDT and CHARLES
PHILLIPS,

Defendants.

Reply.

The plaintiff above named replying to the answer of

the defendants above-named;



14 Joseph Forderer vs.

I. Denies each and every allegation, matter and

thing in said answer contained except as hereinafter

expressly admitted.

'

II. The plaintiff admits that since the 2d day of

November, 1900, he was, and he alleges that he still is,

the ow^ner of an undivided one-half interest in and to

the placer mining claim described in the complaint.

III. The plaintiff admits that the defendant Walter

Schmidt performed, or caused to be performed the an-

nual labor, or assessment work on said placer mining

claim for the years 1901, and 1902, of the value of one

hundred dollars for each of said years; but the plaintiff

alleges that he contributed to the cost of said work and

labor more than his share thereof to wit, more than

1100.00', and, in the month of April, 1901, at S'an Fran-

cisco, Oal., advanced to and paid said defendant Walter

Schmidt for the purpose of said assessment work and

for other services to be performed and improvements to

be made upon said claim, and in outfitting and trans-

porting said defendant Schmidt from the city of San

Francisco to said claim, the sum of fl,730.00, and in ad-

dition thereto made to said defendant, Schmidt, a per-

sonal loan of f100.00, no part of which has been repaid.

That as plaintiff is informed and believes, the defend-

ant Schmidt has not contributed or expended any

money for work or labor, or materials or improvements

done, furnished or made, upon said claim, except such

money as w^as furnished to him by the plaintiff and ex-

cept such as w\as obtained from the gold-dust or the

proceeds of gold-dust taken and extracted for said
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claim, one-half of which gold-dust, and the proceeds

thereof, belonged to and was the property of said plain-

tiff, and of which no accounting has at any time been

made by said defendant, Schmidt, to the plaintiff or to

any one for him.

IV. The plaintiff! admits that notwithstanding the

advances made by him to said defendant, Schmidt, the

said defendant Schmidt caused to be published in "The

Council City News^^ on or about the 27th dayH)f Septem-

ber, 1902, a certain notice of forfeiture, a copy of which

is hereto attached, marked Exhibit "A," and made a

part hereof. That said notice is the notice mentioned

in paragraph No. V of the answer herein. That said

notice was so published, wrongfully, unlawfully and in

bad faith, on the part of said defendant Schmidt, with

intent then and there fraudulently to divest the said

plaintiff of his interest in said claim notwithstanding

the advances aforesaid made by the plaintiff; that the

plaintiff notwithstanding his said advances, and in

order to prevent a cloud upon his title to said mining

claim, on the 12th day of October, 1902, by his agent,

Adolph Niemann, tendered to said defendant, Schmidt,

the full sum of two hundred dollars, the amount de-

manded by said defendant, Schmidt, in his said notice

of forfeiture, lawful and legal tender money of the

United States; but that said defendant Schmidt then

and there refused to accept said sum or any part

thereof.

V. Plaintiff admits that no patent has been issued
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by the Government of the United States for the said

placer mining claim.

VI. Replying to the further and separate defense,

by way of accounting, in said answer, the plaintiff

denies that the defendant Schmidt expended in improve-

ments and working the said placer mining claim, or

either, during the years 1902 and 1903, or at any time,

or at all, the sum of |17,607.14, or any greater sum than

$3,500.00, and the plaintiff alleges that the gross output

of said mining claim during said years greatly exceeded

the expenditures thereon.

Wherefore plaintiff prays as in the complaint herein.

G. J. LOMEN,

F. E. FULLER and

J. W. ALBRIGHT,

Attorneys for Plaintiff.

District of Alaska,

y ss.

Nome Precinct.
J

G. J. Lomen, being duly sworn, says that he is one of

the attorneys for the plaintiff in the above-entitled ac-

tion; that the foregoing reply is true to the best of his

knowledge, information and belief; that the reason that

this verification is made by said attorney is thfit the

plaintiff resides in San Francisco, Oal., and not in Nome,

Alaska, where his attorneys reside.

G. J. LOMEN.
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Subscribed and sworn to before me this 29th day of

October, 1903.

J. W. ALBRIGHT,

Notary Public in and for the District of Alaska.

Exhibit "A."

NOTICE OF FORFEITURE.

To Joseph F. Forderer:

You are hereby notified that I have expended the sum

of more than two hundred dollars (f200) in labor, in

performing the assessment work for the years 1901 and

1902 upon that certain placer mining claim known as

the Sequoia Placer Mining Claim situated on the right

limit of Ophir Creek and adjoining the placer mining

claim known as the Dixie placer mine. I have also ex-

pended one hundred dollars (|100) in labor in perform-

ing the assessment work for the year 1902 on placer

mining claim known as the Utica placer mine on the

left limit of Ophir Greek and adjoining Nos. 2o and 26

Above Discovery. I have also expended the sum of one

hundred (#100) in labor in performing the assessment

work for the year 1902 on claims No. 1, Snow-ball Gulch,

all of the foregoing claims are situated in the Council

Reeording District. You will please take notice that if

you do not within ninety days after the publication of

this notice pay your proportion of such expenditures as

aforesaid as co-owner your interest in said claims will
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become the property of the undersigned under section

2324, Revised Statutes of the United States.

WALTER SCHMIDT.

Council City Alaska, Sep. 27, 1902.

[Endorsed] : No. 970. In the United States District

Court for the District of Alaska, Second Division. Jos.

F. Forderer, vs. Walter Schmidt et al.. Reply. Filed

in the Office of the Clerk of the U. S. Dist. Court, Alaska,

Second -Division, at Nome, Alaska;, Oct. 29, 1908, Geo.

V. Borchsenius, Clerk. By G. J. Lomen, Deputy Clerk.

Service of the within reply is hereby admitted at Nome,

Alaska, this 29th day of October, 1903. Sullivan &
Fink, A. J. Daly, Attys. for Defts. G. J. Lomen, Atty.

forPlff. >

In the United States District Court in and for the District of

Alaska, Second Division,

JOSEPH FORDERER,
! Plaintiff,

» vs.

WALTER SCHMIDT and OHARLESl
PHILLIPS,

Defendants.

Judgment of Dismissal.

This matter coming on to be heard on the 7th day of

November, A. D. 1904, upon motion of defendants to dis-

miss the above-entitled suit; plaintiff being represented

by G. J. Lomen, and defendants being represented by

Albert Fink; and it appearing from the complaint, an-
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swer and affidavits on file in the above-entitled suit and

the oral admissions of Mr. G. J. Lomen, the attorney

for the plaintiff, that the defendant is in the actual pos-

session of the premises described in the complaint,

denying the title of the plaintiff thereto or any part

thereof; and refusing to permit the plaintiff to come

thereon.
]

Now, therefore, it is ordered, adjudged and decreed,

that the above-entitled suit may be and the same is

hereby dismissed, without prejudice however to the

plaintiff to institute his action at law to determine his

title to the premises described in the complaint, or any

part thereof.

Dated at Nome, Alaska, November 8, 1904.

ALFRED S. MOORE,

United States District Judge.

In District Court, District of Alaska, Second Division.

JOSEPH FORDERER,

/ vs.

WALTER SCHMIDT et aL,

Objections to Entry of Judgment.

Now, upon the application of the defendants for judg-

ment of dismissal of said action, comes the plaintiff and

objects to the entry of said judgment, on the following

grounds:

1. Said judgment is contrary to law.
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2. No finding's of fact or conclusions of law on which

to base said judgment have been made or filed.

3. The consent of the plaintiff to a nonsuit has not

been ^iven, and plaintiff refuses to take, and denies the

right or power of the Ck)urt to compel a nonsuit.

4. The Court, on the record in said case has power

to hear, try and determine said action, and is not with-

out jurisdiction. G. J. LOMEN,
Attorney for Plaintiff.

Nov. 8, 1904. ;

[Endorsed] : No. 970. In District Cburt, Dist. of

Alaska, 2d Div. Joseph Forderer vs. Walter Schmidt

et al.. Objections to Entry of Judgment. Filed in the

Office of the Clerk of the U. S. Dist Court, Alaska,

Second Division, at Nome, Alaska. Dec. 8, 1904. Geo.

V. Borchsenius, Clerk, by Angus McBride, Deputy Clerk.

G. J. Lomen, Atty. for Plff. McB.

In the District Court in and for the District of Alaska^

Second Division.

Term minutes, Special September, 1904, Term, begun

and held at the Town of Nome in said District and

Division, Sept. 19, 1904.

;

Tuesday, Nov. 22, 1904, at 10 A. M.

Court convened pursuant to adjournment.

Present: Honorable ALFRED S. MOORE, Judge.

GEO. V. BORCHSENIUS, Oerk.

JOHN H. DUNN, Deputy Clerk.

H. M. HOYT, United States Attorney.

FRANK H. RICHARDS, United States Mar-

shal. >
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Now upon the convening of court the following pro-

ceedings were had: i

JAMES
vs.

No. 1165.

WILD GOOSE MINING AND TRAD-
ING CO.

CARLSON et al.

vs.

SULLIVAN et al.

^No. %8.

FORDERER

vs.

SCHMIDT et al.

y No. 970.

Order Extending Time to File Bill of Exceptions.

Upon motion of G. J. Lomen, counsel for plaintiff in

each of the above-mentioned cases, twenty days were

given the plaintiff within which to serve, file and settle

a bill of exceptions in each case.
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In the District Court in and for the District of Alaska,

Second Division.

JOSEPH F. FOKDERER,
Plaintife,

vs.

Walter SCHMIDT and CHARLES/
PHILLIPS,

j
Defendants. /

Bill of Exceptions.

Be it remembered that the above-entitled action came

on regularly for trial before the above-entitled court,

without a jury, Honorable Alfred S. Moore, Judge, pre-

siding, on the seventh day of November, 1904, G. J.

Lomen appearing as attorney for the plaintiff, and Al-

bert Fink appearing as attorney for the defendants;

whereupon the following proceedings were had:

ALBERT FINK.—C^me now the defendants in the

above-entitled suit by their attorneys, and move the

Court to dismiss the above-entitled action because it ap-

pears from the record that said suit has been prema-

turely instituted in that

1. Plaintiffs have not as yet, established their title

by an action at law.

2d. The title of plaintiff is denied.

3d. That plaintiff has not nor did he have at the

institution of the above-entitled suit, possession of the

premises sought to be partitioned.

The plaintiff objected to said motion on the ground

that the Court had no power to nonsuit the plaintiff in
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said action because none of the conditions for a nonsuit

had arisen, because the Ck^urt did have jurisdiction of

said action, and power to hear try and determine all the

issues in said action.

The Court after argument of counsel sustained said

motion of defendants and overruled the objections of

plaintiff.

To which rulings of the Court the plaintiff duly ex-

cepted, which exceptions were allowed.

Mr. FINK (to Mr. LOMEN).—You will admit that the

defendants are in the actual adverse possession of the

premises?

LOMEN.—No, I will admit that they are in the actual

possession, but without right, except as tenants in com-

mon of plaintiff, and that they refuse to permit the

plaintiff to go on said premises.

Thereafter, on the 8th day of December, 1904, the par-

ties came into open court. The defendants made appli-

cation for the entry of judgment of dismissal of said

action, to which the plaintiff objected on the following-

grounds :

1. Said judgment is contrary to law.

2. No findings of fact' or conclusions of law on which

to base said judgment has been made or filed.

3. The consent of the plaintiff to a nonsuit has not

been given, and plaintiff refuses to take, and denies the

right or power of the Court to compel, a nonsuit.

4. The Court on the record in said case has power to
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hear, try and determine said action, and is not without

jurisdiction.

The Court overruled said objections and signed and

filed the said judgment, which was dated as of November

8th, 1904.

To which rulings and acts of the Court the plaintiff

duly excepted, and said exceptions w^ere allowed.

And because the foregoing proceedings do not appear

otherwise of record the plaintiff, within the time al-

low^ed by law and the order of said Court, duly entered

of record, presents this bill of exceptions and prays

that the same may be settled and filed.

Dated Dec. 7th, 1904.

G. J. LOMEN,

Attorney for Plaintiff.

TTie foregoing bill of exceptions having been duly

served, filed and presented for settlement within the

time allowed by law and the order of said court, and

said bill of exceptions being found full, true and correct,

is hereby settled and allowed in open court.

Done in open court at Nome, Alaska, this 22d day of

December, 1904, being a regular day in the special term

of said court held at Nome, Alaska, and being the same

term at which the order of dismissal of said action was

made.

ALFRED S. MOORE,
Judge of the District Court, District of Alaska, Second

Division. •
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Due service of the foregoing bill of exceptions is here-

by admitted at Nome, Alaska, this —— day of Dec,

1904.

Attorneys for Defendants.

[Endorsed]: No. 970. In the United States District

Court for the District of Alaska, Second Division.

Joseph F. Forderer vs, Walter Schmidt et al. Bill of

Exceptions. Filed in the Office of the Clerk of the U. S.

Dist. Court, Alaska, Second Division, at Nome, Alaska,

Dec. 7, 1904. Geo. V. Borchsenius, Clerk. By Angus

Mc Bride, Deputy Clerk. G. J. Lomen, Atty. for PM.

Filed in the Office of the Clerk of the U. S. Dist. Court,

Alaska, Second Division, at Nome, Alaska, Dec. 22, 1904.

Geo. V. Borchsenius, Clerk. By Angus McBride, Dep-

uty Clerk.

In the District Court, District of Alaska, Second Division.

JOSEPH F. FORDERER, ^

Plaintiff,

• vs.

WALTER SCHMIDT et al..

Defendants.

V

Stipulation in re Value.

It is hereby stipulated and agreed that the value of

the subject matter of the above-entitled action exceeds

the sum of five hundred dollars, and that this stipula-
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tion shall be taken as proof of that fact, without other

or further showing. G. J. LOMEN,

Attornej^ for Plaintiff.

ALBERT FINK,

Attorneys for Defendants.

[Endorsed]: District Court, District of Alaska, Second

Division. Joseph Forderer vs. Walter Schmidt et al.

Stipulation.

In the District Courts District of Alaska^ Second Division.

JOSEPH F. FORDEEER,

Plaintiff

vs.

WALTER SCHMIDT et al.,

Defendants.

Affidavit of G- J. Lomen.

G. J. Lomen, being duly sworn, says that he is ac-

quainted with the premises, the subject matter of the

above-entitled action, and that the value thereof exceeds

the sum of live hundred dollars.

G. J. LOMEN.

Subscribed and sworn to before me this 11th day of-

August, 1905.

[Court Seal] ANGUS McRRIDE,

Deputy Clerk, District Court, Alaska, Second Division.

[Endorsed]: District Court, District of Alaska, Second

Division. Joseph Forderer vs. Walter Schmidt et al.

Affidavit of G. J. Lomen.
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[Endorsed] : No. 1)70. In the United States District

Court for the District of Ahiska, Second Division.

Joseph Forderer vs. Walter Schmidt. Stipulation and

Affidavit in re Value. Filed in the Office of the U. S.

Dist. Court, Alaska, Second Division, at Nome, Alaska,

Aug. 12, 1905. Geo. V. Borchsenius, Clerk. By Angus

McBride, Deputy Clerk. G. L. Lomen, Atty. for Plff.

In the District Court, District of Alaska, Second Division.

JOSEPH F. FORDEEEK,
Plaintiff,

vs.

WALTER SCHMIDT and CHARLES^

PHILLIPS,

Defendants.

Petition for Appeal in Equity.

Comes now the plaintiff in the above-entitled action,

and conceiving himself aggrieved by the judgment and

decree made and entered in said cause on the 8th day of

November, 1901, do hereby appeal from said judgment

and decree, and from the whole thereof, to the United

States Circuit Court of Appeals for the Nintlj Circuit,

for the reasons specified in the assignment of errors,

which is filed herewith, and he prays that this appeal

may be allowed, and that a transcript of the records,

proceedings and papers upon w^hich said judgment and

decree was made and entered, duly authenticated and
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certified, may be sent to the Circuit Court of Appeals for

the Ninth Circuit.

G. J. LOMEN,
< Attorney for Plaintiff.

The foregoing petition is hereby granted, and it is

ordered that the appeal mentioned therein be and the

same is hereby allowed; plaintiff, the appellant herein,

to give a bond for costs in the sum of five hundred dol-

lars.

I hereby certify and find that tJie value of the sub-

ject matter of said action exceeds the sum of five hun-

dred dollars.

Done in open court at Nome, in the District of Alaska,

this 12th day of Aug., 1905.

ALFRED S. MOORE,

Judge of the District Court, District of Alaska, Second

Division.

In the District Court, District of Alaska, Second Division,

JOSEPH FORDERER,
Plaintiff,

(

WALTER SCHMIDT and CHARLES
PHILLIPS,

I

Defendants.

'

Assignment of Errors.

Comes now the plaintiff in the above-entitled action

and assigns the following errors as having been com-

mitted upon the trial and in the proceedings in the
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above-entitled action, which errors the plaintiff intends

to and does rely upon appeal. <

1. The Court erred in dismissing said action on mo-

tion of the defendants and under objections of plaintiff.

2. The Court erred in entering judgment of dismissal

in said action.

Wherefore, the plaintiff prays that said judgment and

decree be reversed, and for such other relief as the

Court may deem proper in the premises.

G. J. LOMEN,

Attorney for Plaintiff.

In the District Court^ District of Alaska ^ Second Division.

JOSEPH FORDERER,
Plaintiff,

vs.

WALTER SCHMIDT and CHARLES/
PHILLIPS, I

Defendants. /

Bond on Appeal.

Know all men by these presents, that we, Joseph Por-

derer, the plaintiff above named, as principal, and

George Sennes and Eugene Chilberg, as sureties, are

held and firmly bound unto the said defendants, Walter

Schmidt and Charles Phillips, in the full and just sum

of five hundred dollars, to be paid to the said defendants,

their attorneys, executors, administrators or assigns;

for the payment of which well and truly to be made we
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bind ourselves, our heirs, executors and administrators,

jointl}^ and severally, by these presents.

Sealed with our seals and dated this 8th day of Aug.,

1905.

The condition of this obligation is such that, whereas,

lately at a session of the District Court, in and for the

District of Alaska, Second Division, held in the town

of Nome in said District, in a suit pending in said court,

wherein said obligor was plaintiff and the obligees here-

in were defendants, a judgment and decree was, on the

8th day of November, 1904, rendered against said plain-

tiff, dismissing said action; and the said plaintiff* hav-

ing obtained from said District Court an order allowing

an appeal to the United States Circuit Court of Appeals

for the Ninth Circuit, and a citation directed to said

defendants, is about to be issued, citing and admonish-

ing them to be and appear at a session of the said

United States Circuit Court of Appeals for the Ninth

Circuit, to be held at San Francisco, Calif.

Now, the condition of this obligation is such that if

the said plaintiff on appeal shall prosecute his appeal

to effect, and answer all costs that may be awarded

against him, if he fails to make his; plea good, then this

obligation to be void; otherwise to remain in full force

and virtue.

JOSEPH FORDERER. [Seal]

By G. J. LOMEN. [Seal]

His Attorney.

GEORGE SENNES. [Seal]

EUGENE CHILBERG. [Seal]
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In presence of:
'

G. J. LOMEN.

HARRY LOMEN.

District of Alaska,^

r ss.

Nome Precinct. J

George Sennes and Eugene Chilberg, being first sev-

erally duly sworn, each for himself, deposes and says:

That he is the identical person who signed, subscribed

and executed the foregoing bond as surety thereon; that

he is a resident of the District of Alaska; that he is not

an attorney, counselor, marshal, deputy marshal, com-

missioner or clerk of any court, or other officer of any

court; that he is worth the sum of five hundred dollars

over and above all debts and liabilities and property

exempt from execution.

GEORGE SENNES.

EUGENE CHILBERG.

Subscribed and sworn to before me this 8th day of

Aug., 1905.

[Notarial Seal] G. J. LOMEN,

Notary Public, District of Alaska.

The foregoing bond is hereby approved this 12th day

of Aug., 1905.

ALFRED S. MOORE,

Judge of the District Court.

[Endorsed]: No. 970. In the United States District

Court for the District of Alaska, Second Division.

Joseph Forderer vs. Walter Schmidt et al. Petition
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foB Appeal and Order, Assignment of Errors, and Bond

on Appeal. Filed in the Office of the Clerk of the U. S.

Dist. Court, Alaska, Second Division, at Nome, Alaska,

Aug. 12, 1905. Geo. V. Borchsenius, Clerk. By Angus

McBride, Deputy Clerk. Vol. 3, Orders and Judgments,

p. 435. Civil Bonds No. 3, p. 141. G. J. Lomen, Atty.

for Plff.

In the District Court^ in and for the District of Alaska,

Second Division.

JOSEPH F, FORDERER,

Plaintiff,

vs.

No. 9Ta.

WALTER SCHMIDT and CHARLEs'

PHILLIPS,

Defendants.

Clerk's Certificate to Transcript.

I, John H. Dunn, clerk of the District Court of Alaska,

Second Division, do hereby certify that the foregoing

typewritten pages, from 1 to 30, both inclusive, is a true

and exact transcript of the complaint, summons, answer,

reply, judgment of dismissal, objections to entry of judg-

ment, minute order extending time to file bill of excep-

tions, bill of exceptions, stipulation as to value of sub-

ject matter, affidavit of G. J. Lomen as to value, peti-

tion for appeal and order allowing same, assignment

of errors and bond on appeal, in the ease of Joseph F.
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Forderer vs. Walter Sobmidt aud Charles Phillips, No.

070, this court, and of the whole thereof, as appears

from the records and files in my office at Nome, Alaska;

and further certify that the original citation in the

above-entitled cause is atached to this transcript.

Cost of transcript, |7.30, paid by G. J. Lomen, attor-

ney for plaintiff.

In witness whereof, I have hereunto set my hand and

affixed the seal of said Court this 26 day of August, A. D.

1906.

[Seal] JNO. H. DUNN,

Clerk.

By Angus McBride,

Deputy Clerk.

In the District Courts in and for the District of Alaska,

Second Division,

JOSEPH FORDERER,
Plaintiff,

WALTER SCHMIDT and CHARLES'

PHILLIPS,

Defendants.

Citation.

:

The President of the United States of America, to De-

fendants Above Named, Greeting:

You are hereby cited and admonished to be and ap-

pear at the United States Circuit Court of Appeals, for
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the Ninth Circuit, to be holden at the City of San Fran-

cisco, State of California, on the 11th day of Sept., 1905,

pursuant to an appeal filed in the office of the clerk of

the District Court, District of Alaska, Second Division,

wherein the above-named plaintijff is appellant and the

above-named defendants are respondents, to show

cause, if any there be, why the judgment in the said

appeal mentioned should not be set aside, reversed,

corrected or modified and speedy justice should not be

done to the parties in that behalf.

Witness the Honorable ALFRED S. MOORE, Judge

of said Court, and the seal of said court, this 12th day

of Aug. 1905.

' ALFRED S. MOORE,

• District Judge.

Service of the within citation is hereby admitted at

Nome, Alaska, this 12th day of August, 1905.

:

A. J. DALZ,

Atty. for Deft.

[Endorsed] : No. 970. In the District Court, District

of Alaska, Second Division. Joseph Forderer, Plaintiff,

vs. Walter Schmidt and Charles Phillips, Defendants.

Citation. >

1
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[Endorsed]: No. 12i5. United States Circuit Court

of Appeals for the Ninth Circuit. Joseph Forderer, Ap-

pellant, vs. AValter Schmidt and Charles Phillips, Ap-

pellees, Transcript of Record. Upon Appeal from the

United States District Court for the District of Alaska,

Second Division.

Filed September 7, 1905.

F. D. MONCKTON,

Clerk.
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No. 1245.

IN THE

United States Circuit Court of Appeals

FOR THE NINTH CIRCUIT

JOSEPH F. FORDERER,
Appellant,

VS.

WALTER SCHMIDT and

CHARLES PHILLIPS,
Appellees.

APPELLANT'S BRIEF.

STATEMENT OF THE CASE.

This is an appeal from the judgment of dismissal en-

tered by the District Court of the District of Alaska,

Second Division, Honorable Alfred S. Moore, Judge,

dated November 8th, 1904.

The action was brought under chapter 43, Code of

Civil Procedure, for the partition of that certain Placer

Mining Claim known as the ''Sequoia" Bench Claim on

the right limit of Ophir Creek in the Council City Re-

cording District, Alaska.

The complaint alleges, that plaintiff and defendants

hold and are in possession of said property as tenants



in common and have an estate of inheritance therein,

setting out the interest of all of said parties therein, spe-

cifically and particularly.

The complaint also alleges, as inducement for the

partition, and for the purpose of securing a provisional

remedy by way of injunction, pending the action, that

the defendants deny plaintiffs' title and refuse them the

beneficial use of the premises.

The answer admits, that on the 2nd day of November,

1900, the plaintiff was the owner of an undivided one-

half of said premises, but alleges a forfeiture of such

ownership by reason of failure on part of plaintiff to

contribute his share of the assessment work, and '*ad-

vertisement out". The answer denies generally the alle-

gations of the complaint; does not set out the "Nature or

Extent" of defendants' interest in the property; claims

a lien, and prays for an accounting.

The reply denies generally the allegations of the an-

swer. Admits that defendant Schmidt did the assess-

ment work on the premises, but alleges that plaintiff

contributed more than his share of the expense of said

work; alleges that defendant Schmidt is indebted to

plaintiff; that he nevertheless tendered to Schmidt the

amount claimed in the notice of forfeiture.

The case came on for trial on the 7th day of Novem-

ber, 1904, without a jury. Before any evidence was

offered by either party, it being admitted in open court

that defendants were in possession of the premises, the



defendants moved to dismiss the action on the following

grounds : The suit was prematurely instituted in that

—

1. Plaintiff has not yet established his title by an

action at law.

2. The title of plaintifiF is denied.

3. Plaintiff has not possession of the premises.

The affidavits referred to in the judgm.ent are affi-

davits not offered in evidence, but filed on the motion

for injunction.

The trial court, under objections on part of the plain-

tiff, granted the motion to dismiss, on the ground that

it had no jurisdiction to try questions of title and pos-

session in an action for partition. The court entered

judgment of dismissal, dated November 8th, 1904.

No findings or opinion was made or filed.

THE QUESTIONS INVOLVED.

First.—^Jurisdictional Questions:

( 1 ) May the District Court of Alaska administer the

enlarged rights and remedies provided for by statute,

in proceedings for partition of land, and determine

legal, as well as equitable, questions involved therein?

Or, is said Court limited to its general equity jurisdic-

tion only?

(2) Are the statutes, so far as they undertake to con-

fer jurisdiction on the Court to hear, try and determine



in partition proceedings, questions of disputed title and

possession, in derogation of the Seventh Amendment to

the Constitution?

Second.—Questions of practice:

( 1 ) Do the questions above fairly arise on the plead-

ings? Do the allegations in regard to the adverse acts

of defendants amount to an allegation of possession in

defendants under claim of adverse title; and if the lat-

ter, does this oust the Court of jurisdiction?

(2) Do the answ^ers amount to a denial of title in

plaintiffs; and, if so, does such denial oust the Court

of jurisdiction, in view of the statute?

(3) Did not the defendants on the state of the plead-

ings have the burden of proof as to the question of title,

and if so, could they object to the jurisdiction of the

court on the ground specified?

(4) Did not the defendants by setting up equities in

the answer waive objections as to the want of the equity

of the case?

(5) Have any of the Conditions warranting a non-

suit, under the statute, been shown, by the record, to

exist?

SPECIFICATION OF ERRORS.

(i) The Court erred in holding that the complaint

(and the admission as to possession made in open court)

ousted the court of jurisdiction, and in holding that the



defendants by answering on the merits and pleading

equities, had not waived their rights, if any they other-

v.'ise had, to object to the want of the equity of the case.

(2) The Court erred in finding that it had no juris-

diction to hear, try and determine the facts raised by the

pleadings.

(3) The Court erred in dismissing the action, in

refusing to make firniings of fact on the evidence, and in

entering a judgment of dismissal.

ARGUMENT.

This action involves many of the questions raised in

the case of Carlson vs, Sullivan, also pending on appeal

from the District Court of Alaska.

The defendants in each case contended, and the trial

Court held, that, the title to real estate being involved,

and plaintiffs not being shown to be in actual possession,

the questions of title and possession must, notwithstand-

ing the statute^ be settled in an action at law before

partition may be had.

Plaintiffs contend that above questions may, under

the statute, be determined in the same action; that the

objection, at best, goes to the equity and not the power

of the Court, and that the dismissal was therefore im-

proper. The ruling of the trial Court was also based

upon an erroneous conception of the pleadings.

It will not be claimed at this day that mining claims,



after location and before patent, are not subject to par-

tition.

Lindley on Mines, sec. 792.

Hughes vs. Devlin, 23 Cal. 501.

Spencer vs. Winselman, 42 Cal. 479.

Aspen M. & S. Co. vs. Rucker, 28 Fed. 220.

And the rights to, and in, mining claims do not de-

pend upon possession, but upon a compliance with the

laws.

Section I.

The statutes under which this action is brouo^ht, so

far as material herein, are as follows:

Sec. 397, CH. 43, Code Civ. Proc.
—'When several

persons hold and are in possession of real property as

tenants in common, in which one or more of them have

an estate of inheritance, * * *^ any one or more of them

may maintain an action of an equitable nature for the

partition of such real property, according to the respec-

tive rights of the persons interested therein, and for a

sale of such property, or a part of it, if it appears that a

partition cannot be had without great prejudice to the

owners. '^

Sec. 398 Id.—*'The interests of all persons in the

property, whether such persons be known or unknown,

shall be set forth in the complaint, specifically and par-

ticularly, as far as known to plaintiff. * * *"

Sec. 403 Id.—"The rights of the several parties,

plaintiffs as well as defendants, may he put in issue, tried
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and determined in such action, and where a defendant

fails to answer, or where a sale of the property is neces-

sary, the title shall be ascertained by proof to the satis-

faction of the Court before the judgment for partition

or sale is given."

These statutes have received the interpretation of this

Court.

In Heinze vs. Butte and Boston C. M. Co., 126 Fed.

I, involving the leading questions here involved, it was

held that the possession contemplated by the statute is

not a pedis possessio, but such possession as follows the

title; that mere denial of title is not sufficient; that the

Court may hear, try and determine disputed questions

of title and possession in statutory proceedings for par-

tition similar to our own. Approving:

Weston vs. Stoddard, 137 N. Y. 119.

Bender vs. Terwilleger, 166 N. Y. 590.

These are leading cases on the construction of the

New York statutes which have been borrowed by most

of the western States.

See also, opinion of Judge Hawley, in

Royston vs. Miller, 76 Fed. 50,

construing a similar Nevada statute; also,

Hill vs. Young, 34 Pac. (Wash.) 144.

Willard vs. Willard, 12 S. Ct. 818.

Ballo vs. Narasso, 33 Cal. 459.

Deuprey vs. Deuprey, 27 Cal. 330*

Martin vs. Walker, 58 Cal. 595.
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Tyee Consolidated Min. Co. vs. Langstedt, 136

Fed. Rep. 124.

Fulkerson et al. vs. Chisna Min. and Imp. Co.,

122 Fed. Rep. 782.

Freeman Co. T. and Part., 449 and 4^0.

It would be useless to multiply authorities.

''The limitations attending proceedings in parti-

tion," says Freeman, "are constantly weakening, and the

tendency to do full and complete justice in one action is

becoming irresistible." {Id. 450.)

The rule of Stare decisis should obtain. The objec-

tions urged by Judge Ross in his dissenting opinion in

the Heinze Case, ante, do not apply in the case at bar,

nor in cases brought in the State or Territorial Courts,

under the laws of their own organization.

This is conceded in the dissenting opinion. And see,

Ely vs. Ry. Co.^ 129 U. S. 291.

In the case above the Supreme Court of the United

States say: "The judgment of the Supreme Court of

Arizona in favor of the defendants, upon the demurrer

to the complaint, proceeded upon the ground, that the

action must be tried as a suit in equity only, and that

the complaint made out no case for Equitable relief,

and therefore, could not be maintained under the opin-

ions of this Court, in Holland vs. Challen, no U. S.

15, 3 S. Ct. 445; Frost vs. Spitley, 121 U. S. £552, 7 S. Ct.

1 1 29; Moore vs. Steinbach, 127 U. S. 70, 8 S. Ct. T067.

But each of those cases came from a Circuit Court of the



United States, in which the distinction between actions

at law and suits in equity is preserved. The present

p.ction arising under territorial Statutes, is governed

by different considerations/^ * * ^

''Under precisely similar statutes of the territory of

Montana, it has been adjudged by this Court that both

legal and equitable relief may be granted in the same

action, and may be administered through the interven-

tion of a jury, or by the Court itself, according to the

remedy sought. {Hornbuckle vs. Griffith, Id. 657;

Davis vs. Bilsland, Id. 6159; Basey vs. Gallagher, 20

Wall. 670. * * *)

^^It extends to cases in which the plaintiff is out of

possession and the defendant is in possession, and in

which, at common law, the plaintiff might have m,ain-

tained ejectment.^^

Approved in

:

Hammond vs. Garfield AI. Co., 130 U. S. 296.

Cameron vs. United States, 148 U. S. 305.

Affirmed in

:

Idaho O. L. I. Co. vs. Bradbury, 132 U. S. 513,

10 S. Ct. 177.

»

The error of the trial Court, as in the case of the Ari-

zona Court, in Ely vs. Ry. Co., ante, resulted from the

failure to observe the distinctions

—

(i) Between the general Equity powers of a Court
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and Special powers granted by Statute in this special

proceeding.

(2) Between the judicial powers of State and Terri-

torial Courts, exercised under the laws of their own or-

ganization, and the powers of federal Courts, not so ex-

ercised, to wit: under State Statutes, w^hich conflict

with federal Statutes.

(3) Between the several powers of Congress, "na-

tional, federal. State and municipal", when legislating

for the territories, and locally ; and, between the differ-

ent limitations of the Constitution upon, and in respect

to, said several powers.

See, Binns vs. United States, 194 U. S. 486.

(4) Between an ''action at Common law", and legal

questions incidentally drr?.v/n into a suit in equity; and,

between causes of action, and the joinder of sam.e, and

questions incidentally brought into the case.

(5) Between an action brought under the general

Equity jurisprudence and a special Statutory Proceed-

ing in the nature of an Equitable action.

Partition has always been a matter of Statutory con-

trol. Section 723, of the R. S., which furnishes the test

of the general Equity jurisdiction of the federal Courts

could not, and Article VII of the Amendments to the

Constitution was not intended to, limit the powers ol

Congress in extending the remedy by partition, essen-

tially an Equitable remedy, to tenants in common,

whether holding under legal or equitable titles, and



II

whether either, or all, the parties, are in or out of pos-

session.

Willard vs. WiUard, 12 S. Ct. 818.

'^Congress may do for the territories what the people

may do for the States/'

First National Bank vs. Yankton Co., loi U. S. \2C).

Nor can it be questioned that Congress has at least

as much power in a territory as a local legislature there-

of. Therefore, in view of the Ely and Hornbuchle

cases, ante, and the construction placed upon the statute

by this Court, it should not be necessary to proceed

farther with this argument.

However, we add

:

Section II.

Herein we shall simply elaborate on the views al-

ready expressed.

To dismiss this action was to deny to plaintiffs their

Statutory right to compulsory partition;

Willard vs. Willard, 12 S. Ct. 818.

Hill vs. Reno, 54 Am. R. (III.) 222.

And, in effect, to overrule the decision of this Court

in the case of

Heinze vs. B. & B. C. M. Co., 126 Fed. i.

Justice McKenna, in Morton vs. Wheaton, 57 Fed. 927,

said: '^I surely have no power, if I had the inclination,

to substitute my interpretation of the decisions of the
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Supreme Court for the interpretation of the Court of

Appeals."

Again, by ^'declining" jurisdiction on the ground that

the statute could not confer on the Court, in this pro-

ceeding, the power to deterrnine questions of disputed

title, the Court also, indirectly, overruled the decision

of Congress.

This, on the authority of Judge Cooley, is a ^'delicate*'

matter'.

"In declaring a law unconstitutional a Court must

indirectly overrule a decision of a co-ordinate depart-

ment. The task is therefore a delicate one, and only to

be entered upon with reluctance and hesitation." * * *

''It is more proper and more respectful to a co-ordinate

department to discuss constitutional questions only when

that is the very lis mota/^ * * * ''Not to draw in such

weighty matters collaterally, nor on trivial occasions."

* * * "Courts should never declare a statute void, unless

the nullity or invalidity of the act are placed beyond a

reasonable doubt. A reasonable doubt must be solved

in favor of the legislative action and the act be sus-

tained."

Cooley Const. Law, pp. 193, 196, 216, and N. 2

and 3.

Mayor vs. Cooper, 6 Wall. 247.

Munn vs. TIL, 94 U. S. 113.

But was the Court right?

On the authorities already cited we most respectfully

answer, "No"l
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(i) The District Court of Alaska is not a United

States or federal Court organized under, or deriving

any of its powers from, the Constitution, but is a terri-

torial and legislative Court, deriving its powers from

the law of its organization, to wit: the Acts of Congress

legislating for Alaska.

McAllester vs. United States, T41 U. S. 174,

1 1 S. Ct. 449.

Jackson vs. United States, 102 Fed. 473.

Downes vs. Bidwell, 21 S. Ct. 780.

It was said in the last case above that ''the territories

are not within the clause of the Constitution providing

for the creation of a Supreme Court and such inferior

Courts as Congress may see fit to establish", and again:

*'The District of Columbia and the territories are States,

as that word is used in treaties with foreign powers,

with respect to the ownership, disposition and inheri-

tance of property". Compare Sec. 3, Art. IV, Const.

It is not likely that an alien permitted, under treaty,

to hold real estate in the United States would be con-

fronted by one rule in the States, and another rule in the

territories (also "States"), under similar Statutes touch-

ing partition, because one statute was enacted by a state

legislature and the other by Congress ; the Courts in both

jurisdictions being legislative. Nor do we see why, in

view of Downes vs. Bidwell, one rule of jurisdiction in

such matter and in such Courts would apply to the alien,

and another rule to the citizen.

(2) Congress in legislating for Alaska, enlarging



equitable rights and remedies in partition proceedings,

occupies the status of a state legislature.

Benner vs. Porter, 9 How. 235.

Nat'l Bank vs. Yankton Co., loi U. S. 129.

Endelman vs. United States, 86 Fed. 4159.

Shively vs. Bowlby, 14 S. Ct. 566.

Binns vs. United States, 194 U. S. 486.

(3) As such ''State'' legislature Congress has full

control over the procedure of the District Court of

Alaska, subject only to the qualification that such pro-

cedure must not work a denial of fundamental rights,

or conflict with Specific and applicable provisions of

the federal Constitution.

Brown vs. New Jersey, S. Ct. 77, 175 U. S. 172.

Ely vs. Ry. Co., ante, and 129 U. S. 291.

Hornbuckle vs. Toombes, 18 Wall.

Endelman vs. United States, 86 Fed. 459.

Downes vs. Bidwell, 21 S. Ct. 780.

Dorr vs. United States, U. S. S. Ct., June, 1904.

Binns vs. United States, ante.

McCulloch vs. Maryland, 4 Wheat. 316.

United States vs. Grotiat, 14 Pet. 526.

Nat' I Bank vs. Yankton Co., loi U. S. 129.

And, so, in the matters of partition.

Willard vs. Willard, 12 S. Ct. 818.

"The reason for remitting the investigation of con-

flicting questions of title to a common law Court, was
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one of policy and fitness, and did not arise from any

want of inherent power in a Court of Equity".

Wallace vs. Harris, 32 Mich. 380.

Questions of "policy" are clearly within the power

of Congress to control.

"It is a settled rule of construction that the limita-

tions imposed by the federal Constitution are in all

cases to be understood as limitations upon the govern-

ment of the Union only".

Cooley Const. Law, 29.

"Limitative of the powers granted in the instrument

itself".

Talton vs. Mayes, 163 U. S. 382, 16 S. Ct. 989.

Congress in establishing Courts in Alaska and dis-

tributing their powers, does not, as we have seen, exer-

cise the judicial power granted by the Constitution.

(4) The right to trial by jury is 7iot a fundamental

right; and the seventh amendment is not applicable to

the TERRITORIAL legislation in question, nor to the juris-

diction of the Courts thereunder.

{a) Not fundamental:

Dorr vs. United States, ante.

Walker vs. Sauvinet, 92 U. S. 678.

{b) Not applicable:

(i) Because the subject matter of the Statute, and
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the proceedings thereunder, are equitable. The relief

sought, partition, is of equitable cognizance.

Idaho Co. vs. Bradbury, lo S. Ct. 177.

Ely vs. Ry. Co.^ 129 U. S. 291.

Koppicus vs. State Cap. Com,. 16 Cal. 254.

Willard vs. Willard, 12 S. Ct. 818.

In the case last above, a partition case, where plain-

tiff was not in possession, and where title was denied,

the Court said:

"It is unnecessary to consider how far the Su-

preme Court of the District of Columbia had

equity jurisdiction before the Act of Congress, * * *

because the act expressly empowers the Court * * *

to compel all tenants in common of any estate, legal

or equitable, to make or suffer partition.

In Koppicus vs. State Cap. Com., ante, Judge

Field, writing the opinion, says: "The right of

trial by jury cannot be claimed in equity cases.

There must be an action at law as distinguished

from a suit in Equity and from a special proceed-

ing, or 3. criminal action. The fact, therefore, that

property and rights of property may be involved

in the disposition of a particular case or proceed-

ing does not determine the right to a trial by jury".

(2) So far as the Court is a "state" or legislative

Court it may also be questioned whether the amend-

ment is applicable.

Pearson vs. Tewdell, 95 U. S., 5 Otto 294.

Edwards vs. Elliot, 21 Wall. 5 (57.

Walker vs. Sauvinet, 92 U. S. 678.
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The District Court of Alaska, unlike the federal

Courts, is made a common law Court of general juris-

diction, partaking thus of the character of a State Court.

Compare: In re Burrus, 136 U. S. 608, 10 S. Ct. 850,

in which it was held that ''the federal Courts derive no

jurisdiction from the common law".

But it is not necessary to press this point. The cases

in which the amendment has been applied are either

strictly actions at law, or criminal cases, or the case is

one in a federal Court properly declining to take juris-

diction under a State Statute, which is in conflict with a

federal statute. Some of these cases were mentioned

in Ely vs. Ry. Co., ante, others, such as

Am. Publ. Co. vs. Fisher, 166 U. S. 465.

Miss. vs. Cohn, 17 S. Ct. 76.

Scott vs. Nealy, 140 U. S. 106.

Cates vs. Allen, 13 S. Ct. 883,

were strictly legal action :

Thompson vs. Utah

was a criminal action.

Judge Brewer, in Aspen U. S. Co. vs. Rucker, 28

Fed. 220, says: "An enlargement of Equitable rights

given by State Statute may be administered in a federal

Court. I take it, in this respect, there is no difference

between Equitable and legal rights. Any exception

arises either because the statute conflicts with some fed-

eral legislation, or because the right granted is one not

in its nature, administrable in federal Courts".
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Compare: Gormely vs. Clark, 134 U. S. 338,

in which, under the ''Burnt Records Act" of Illinois,

the federal Court, because the action was ^'brought

under the Statute'', was sustained in taking jurisdiction,

and trying the title and the right of possession on the

Equity, side of the Court.

See also, Cameron vs. United States, 148 U. S. 305.

Implement Co. vs. Bradford, 132 U. S. 1509.

This action was also brought under the Statute.

Beeby vs. Louisville etc. R. Co., 39 Fed. 481.

(3) The proceedings are Statutory; Gates vs.

Salmon, 35 Cal. 597; and furnish the only remedy in

Alaska for partition of land. The Amendment does

not, therefore, apply. The general Equity rules are

subordinate to the Statute.

Willard vs. Willard, ante.

Wright vs. Marsh, 2 G. Greene (la.), '04.

Koppicus vs. State Cap. Com., a?ite.

Compare: Doe vs. Waterloo Co., 43 Fed. 219.

Shoshone M. Co. vs. Rutter, 87 Fed. 901.

(4) The State Courts under like Constitutional and

statutory provisions have found no difficulty in taking

jurisdiction.

See Weston vs. Stoddard, and other cases cited in the

first part of this brief.

Nor have the Courts in the District of Columbia.

Willard vs. Willard, ante.

Nor have territorial Courts.
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Compare: Ely vs. Ry. Co., ante.

Idaho Co. vs. Bradbury, 132 U. S. 513.

(5) The seventh amendment only preserves the right

of trial by jury where it existed before. Can it be said

that ejectment would lie where the fee was in the crown?

The fee here is in the United States. The legal, and

statutory, remedy for possession of mining claims, be-

fore patent, is of more recent origin than the constitu-

tion.

McConihy vs. Wright, 7 S. Ct. 940.

Lindley on Mines, 792.

Aspen M. and S. Co. vs. Rucker, 28 Fed. 220.

Hughes vs. Devlin, 23 Cal. 501.

Spencer vs. Winselman, 42 Cal. 479.

The fee being in the United States would, perhaps,

also furnish an additional reason for the power of Con-

gress to legislate in regard to such lands.

M. L. and L. Co. vs. Rust, 168 U. S. 592, 18 S.

Ct. 209.

Section 3, Article 4, Constitution.

(6) An ''Adequate remedy at law" is not the test of

equity jurisdiction, where the statute provides new

equitable rights and remedies. The objections urged

by federal Courts in declining jurisdiction given by the

State Statute, enlarging equitable rights and remedies,

have no application to Courts admniistering similar
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rights and remedies under the laws of their own organ-

ization.

Ely vs. New Mex. and A. R. Co., 129 U. S. 291,

9 S. Ct. 293.

Hornbuckle 'ds. Toombs, t8 Wall.

Parker vs. Kane, 22 How. 17.

Beeby vs. Louisville etc. R. Co., 39 Fed. 481.

Greely vs. Lowe, 155 U. S. 58.

Willard vs. Willard, ante.

Idaho etc. Co. vs. Bradbury, 10 S. Ct. 177.

Cameron vs. United States, 148 U. S. 305, 13 S.

Ct, p. 597.

Cooley Const. Law, 491.

The Equity practice '*is subject, of course, to the pro-

visions of the Acts of Congress.''

Boyle vs. Zacharie, 6 Pet. 6£;8.

A mere rule of the Supreme Court has been held

sufficient to remove the objection (in Noonan vs. Broley,

67 U. S. 499) to deficiency judgments in foreclosure.

See rule 92.

(7) Federal Courts will not decline Equity juris-

diction simply because legal questions are involved,

when the action is brought under a State Statute, and

not under the general Equity powers of the Court. So,

when the right of possession is involved:

Gormely vs. Clark^ 134 U. S. 338, 10 S. Ct. 554.

Kilbourn vs. Sunderland, 130 U. S. 505.

"When the case is one of remedial proceeding, essen-
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tially of an Equitable character, there can be no objec-

tion to the exercise of the jurisdiction."

Bardon vs. Land Co., 157 U. S. 328, 15 S. Ct. 650.

"Partition in most, if not all, of its aspects, is an ad-

versary proceeding, in which a remedial right to the

transfer of property is asserted.^'

Robinson vs. Fair, 128 U. S., 9 S. Ct. 30, 34.

That the proceeding is of an essentially Equitable

character,

See, Robinson vs. Fair, 128 U. S., 9 S. Ct. 30, 34.

Having jurisdiction of the subject matter and the

action being for relief, which a Court of Equity only

can afford, under the statute, the character of the ques-

tions involved does not afifect the jurisdiction.

Holland vs. Challen, iioU. S. 15.

Only a Court exercising Equity jurisdiction (as en-

larged by Statute) can afford the relief of partition

under our Statutes.

(8) Ejectment does not furnish an adequate remedy

for partition. It is not "efficient" for the purpose,

whether "in respect to the final relief", or "the mode of

obtaining it".

See, Waite vs. O'Niel, 72 Fed. 354.

Gormely vs. Clark, 134 U. S. 328.

"It is not enough that there is a remedy at law. It

must be plain and adequate, or, in other words, as prac-
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tical and efficient to the ends of justice and its prompt

administration as the remedy in Equity."

Rich vs. Braxton, 15 S. Ct. 1017.

Actions in ejectment and to quiet title afford similar

relief. Not so with partition and the former actions.

This distinction has not always been observed.

"The mere fact that, in certain cases, an action at law

has been deemed sufficient, does not change the Equit-

able character of the suit."

Shoshone Co. vs. Rutter, 87 Fed. 901.

(9) Reasoning ab inconvenienti it may be observed

that the remedy by partition would be entirely emascu-

lated were the rule of "adequate remedy at law" ap-

plied especially in this jurisdiction, where an action for

possession lies, not only against a defendant in posses-

sion, but also against the person '^actinfr as the owner

thereof.

See, Section 301, Ch. 32, Code Civ. Prac.

If any remnant of this right remained, defendants'

position, if sustained, would rob us of that, also, by the

denial of title.

The Code was framed upon the theory of the "re-

formed system". Distinctions between actions at law

and suits in Equity and the forms of actions were abol-

ished.

Section i. Id.; Section 54, Id.

The test of Equity, similar to section 723, Rev. Stat.
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U. S., was stricken from the bill for the act that resulted

in our Code.

Many other changes were made in the bill to make

the Act conform to the new system. By a strange over-

sight certain provisions in regard to the joinder of

causes of action were left unchanged, but these do not

affect this case, which rests upon special provisions of

Statute.

We are here dealing with Special Statutes and a

special proceeding; a special right and a special remedy.

We are dealing with one cause of action (partition),

and a single relief is prayed for. The questions of title

and possession are only incidentally drawn in.

Section III.

(
I

) The objections went to the equity of the case and

not to the power of the Court. Here ''the distinction

between jurisdiction of the subject matter (generally)

and jurisdiction of the subject matter in a particular

case must be observed."

Elliott App. Proc, p. 501.

Chrisfield vs. Murdoch, 127 N. Y. 315.

In the latter case, .objection to the jurisdiction comes

too late after answer on the merits.

Elliott App. Proc, 679, 685, 690, 501.

Wallace vs. Harris, 32 Mich. 380.

Kitcherside vs. Meyers, 10 Or. 21.

Green vs. Turner, 98 Fed. 760.



24

Rogers vs. Dutnont, 130 U. S. 354.

Kilbourn vs. Sutherland, 130 U. S. 505.

Perego vs. Dodge, 163 U. S. t6t.

Deputron vs. Young, 134 U. S. 241.

Farmington vs. Pillsbury, 114 U. S. 138.

Hartag vs. Memory, 1 16 U. S. i;88.

Railroad Co. vs. Quigley, 21 How. 202.

Morris vs. Gilner, 129 U. S. 315.

Barry vs. Edmunds, 116 U. S. 5150.

Book vs. Justice M. Co., :;8 Fed. 827.

Wait vs. O'Neil, 72 Fed. 348.

Desty, 821.

The objections, if available at all, should have been

taken by answer in the nature of a plea in abatement.

(See cases last above.)

Section IV.

The conditions warranting a non-suit are prescribed

by statute. These conditions did not arise in this case.

Section 237, Ch. 25, Code Civ. Proc. (Law actions),

provides: ''A judgment of non-suit may be given

against the plaintiff as provided in this chapter.''

First.—On motion of plaintiff at any time before

trial. * * *

Second.—On motion of either party, upon the written

consent of the other filed with the clerk.

Third.—On motion of the defendant, when the action

is called for trial and the plaintiff fails to appear, or
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when, after the trial had begun and before the final sub-

mission of the cause, the plaintiff abandons it, or when,

upon the trial, the plaintiff fails to prove a cause suffi-

cient to be submitted to the jury."

Section 377, Id. (Equitable) provides:

"A judgment dismissing an action may be given

against the plaintiff in any of the cases specified in sub-

divisions one, two and three of section two hundred and

thirty-seven, except the last clause of such subdivision

three." * * *

Section 378, Id.: 'Whenever upon the trial it is

determined that the plaintiff is not entitled to the relief

claimed, or any part thereof, a judgment shall be given

dismissing the action, and such judgment shall have

the effect to bar another action for the same cause, or any

part thereof, unless such determination be on account

of a failure of proof on part of the plaintiff, in which

case the Court may, on motion of such plaintiff,
give

such judgment without prejudice to another action."***

V.

The case at bar differs from the case of Carlson vs.

Sullivan, above mentioned, in the defenses set up. The

answer in this case appeals to the equity side of the

court as well as the complaint. This was a waiver of the

question of jurisdiction for want of equity.

Lafayette Ins. Co. vs. French, 59 U. S. 404.

Perego vs. Dodge, 163 U. S. 161.

Elliott App. Proc, 501.

Fish vs. Benson, 12 Pac. (Cal.) 454.
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The answer does not state the "Nature and Extent of

defendants' interests", as required by section 402, Ch.

43, of the Code, viz.

:

*'The defendant shall set forth in his answer the na-

ture and extent of his interest in the property."

The plaintiff was entitled to judgment on the plead-

ings.

Section VI.

The defendants on the question of title had the ^urden

of proof.

Plaintiffs' co-tenancy, except for the alleged forfeit-

ure, was admitted. The motion to dismiss without proof

of the forfeiture was an admission of title in plaintiff.

A party who has the burden of proof cannot success-

fully demur to the evidence, and cannot demur to a fact

admitted, and not avoided.

Elliott App. Proc, 685.

Fritz vs. Clark, 80 Ind. 59.

Standley vs. M. Co., 9:; Ind. 254.

Lyons vs. T. H. & C. Co., loi Ind. 419.

and

Sec. U. S. Bank vs. Smith, 11 Wheat. 171.

Again forfeitures are so odious that they will not

be enforced in equity.

It is evident from the pleadings that a trust relation

existed between the parties. The defendant, co-owner,

could not under such circumstances acquire any interest
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in the property as against his co-owner, plaintiff, be-

cause of the failure to do assessment work. He could

not take advantacre of his own wrong.

Royston vs. Miller, 76 Fed. 150.

Hunt vs. Patcher, 31; Fed. 816.

Lockhart vs. Rollin, 21 Pac. 413.

Section VII.

The allegations of forfeiture were insufficient, and

amounted only to a legal conclusion upon which no

issue could be taken.

Dutch Flat Co. vs. Mooney, 12 Cal. 534.

(i) The answer does not disclose what interest, if

any, the defendants had at the time of performing the

assessment work or at the time of the alleged forfeiture.

Only a co-owner can claim a forfeiture.

(2) The burden of proving the forfeiture was on

defendants.

Haynes vs, Briscoe, 67 Pac. (Colo.) 156.

(3) The notice of forfeiture was insufficient.

{a) The notice must be strictly construed.

Brundy vs. Mayfield, 38 Pac. (Mont.) 1067.

{b) The notice appears on its face to have been

premature, and does not show that $100.00 was ex-

pended in each year.

{c) Nor by a co-tenant.

(d) The notice joined claims that were prema-
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ture with those that were due, and joined claims

for expenditures on several claims, and demanded

contribution as to the whole. The amount de-

manded was therefore excessive, and threw upon

the co-owner the burden of ascertaining the real

facts dehors the notice. As to him the notice was

false. Unless the forfeiture proceedings are

founded on the facts, they are of no avail.

Turner vs. Sawyer, 150 U. S. 578.

{e) It is also questioned whether the statute is

self-operating so as to transfer the title ipsis factis.

Id., and see Lindley on Mines, p. 646.

The judgment should be reversed.

Respectfully submitted,

Chas. E. Naylor,

Attorney for Appellant.



No. 1245.

IN THE

United States Circuit Court of Appeals

FOR THE NINTH CIRCUIT

JOSEPH F. FORDERER,
Appellant,

VS.

WALTER SCHMIDT AND

CHARLES PHILLIPS,
Appellees.

BRIEF FOR APPELLEES.

It . ^^ ^jmmm ika

FEB 23 m[

Gordon Hall,

Attorney for Appellees.

HiF,STER, Printer, 559 California St.





No. 1245.

IN THE

United States Circuit Court of Appeals

FOR THE NINTH CIRCUIT

JOSEPH F. FORDERER,
Appellant,

VS.

WALTER SCHMIDT and

CHARLES PHILLIPS,
Appellees.

BRIEF FOR APPELLEES.

The question here presented is far from novel.

In short, this Court is asked to decide whether in

Alaska, under the provisions of Chap. 3, pp. 232-240,

Carter's Ann. Codes, and particularly under Section

397, a partition suit will lie at the hands of a co-tenant

whose legal title to the property is denied, and as

against a co-tenant who is in actual possession of the

property holding adversely to the plaintiff.

We have but a slight quarrel with Appellant's state-

ment of the case, and it is this

:

In their brief (p. i), counsel state that the complaint

alleges : "That plaintiff and defendants hold and are in

possession of said property as tenants in common." The



actual wording of the complaint is (Tr., p. i) : 'That

the plaintiff and defendants own and possess, as tenants

in common, the following described placer mining

claim." Though the distinction may be slight, we do

not think (in the light of other allegations in the com-

plaint, those in the answer, the admissions of counsel

on the trial and the Decision of the Court on the point),

that it is a distinction without a difference.

The complaint further alleges (Tr., p. 2) :

'* That in order to preserve the interests of said own-

" ers in said claim it is necessary to represent said

'' claim and perform assessment work thereon, each

" year, of the value of at least one hundred dollars ; that

" the defendants by threats of violence have prevented

" the plaintiff from representing said claim or doing

" said assessment work thereon for the year 1903, and

" threaten to continue to so prevent the plaintiff and to

^' refuse him the beneficial use of said premises; that

" the defendant Walter Schmidt has, during the two

" years last past, mined and extracted a large amount
" of gold-dust from said claim, of the value, as plaintiff

''
is informed and believes, of more than ten thousand

" dollars, and refuses and neglects to account to the

" plaintiff for his share of said gold-dust or any part

"thereof; that defendant Schmidt still continues to

" mine and extract gold from said premises, and unless

" restrained and enjoined from so doing by this Court,

"will continue so to do; that unless the defendants be

" enjoined and restrained from mining and extracting

" gold from said premises pending this action the plain-



'^ tiff will suffer great and irreparable injury in his said

" property and estate, these proceedings be greatly em-
'' barrassed, and complications in the adjustment of the

" respective interests of said parties arise."

The answer denies generally the allegations of the

complaint, including plaintiff's title.

Again (Tr., p. lo) :

" That by reason of the premises, the said Forderer

" long before the institution of his said action, ceased

" to have any interest as owner or otherwise in the

" aforesaid placer mining claim, and the interest which
'^ said Forderer had had in said claim became the prop-

" erty of said defendant Walter Schmidt."

Further, counsel in their opening statement (Brief,

p. 2) admit our possession, as follows: "It being ad-

mitted in open Court that defendants were in possession

of the premises." To this we assent, with the addition

that it was admitted, in open Court, not only that we

were in possession but that our possession was adverse.

The record on this point is as follows (Tr., pp. 22-23) •

" Albert Fink.—Come now the defendants in the

'' above entitled suit by their attorneys, and move the

" Court to dismiss the above entitled action because it

" appears from the record that said suit has been pre-

'^ maturely instituted, in that

—

" I. Plaintiffs have not as yet established their title

" by an action at law.

" 2d. The title of plaintiff is denied.



" 2d. That plaintiff has not nor did he have at the

" institution of the above entitled suit, possession of

" the premises sought to be partitioned.

" The plaintiff objected to said motion on the ground

" that the Court had no power to non-suit the plaintiff

" in said action because none of the conditions for a

" non-suit had arisen, because the Court did have juris-

" diction of said action, and power to hear, try and de-

" termine all the issues in said action.

" The Court, after argument of counsel, sustained

" said motion of defendants and overruled the objec-

'* tions of plaintiff.

" To which rulings of the Court the plaintiff duly ex-

" cepted, which exceptions were allowed.

" Mr. Fink (to Mr. Lomen).—You will admit that

•^ the defendants are in the actual adverse possession

" of the premises?

" LOMEN.—No, I will admit that they are in the

" actual possession, but without right, except as tenants

" in common of plaintiff, and that they refuse to permit

" the plairttiif to go on said premises/^

This admission of Mr. Lomen, coupled with the alle-

gations in the pleadings, the affidavits, before the Court

on motion for a preliminary injunction, amply justified

the Court in deciding the question of adverse possession,

as follows (Tr., p. i8) :



u Judgment of Dismissal.

'* This matter coming on to be heard on the 7th day

''of November, A. D. 1904, upon motion of defend-

'' ants to dismiss the above entitled suit; plaintiff being

" represented by G. T. Lomen, and defendants being

" represented by Albert Fink; and it appearing from

" the complaint, answer and affidavits on file in the

" above entitled suit and the oral admissions of Mr.
" G. J. Lomen, the attorney for the plaintiff, that the

*' defendant is in the actual possession of the premises

*^ described in the complaint, denying the title of the

*^ plaintiff thereto or any part thereof; and refusing to

^^ permit the plaintiff to come thereon.

" Now, therefore, it is ordered, adjudged and de-

" creed, that the above entitled suit may be and the

" same is hereby dismissed, without prejudice however

" to the plaintiff to institute his action at law to deter-

" mine his title to the premises described in the com-

" plaint, or any part thereof.

" Dated at Nome, Alaska, November 8, 1904.

'' Alfred S. Moore,
" United States District Judge."

The record therefore, establishes, we believe, beyond

cavil, that the question now before the Court is: "Can

a disseized co-tenant have partition under the Alaska

Code as against his co-tenant who has made the ouster,'

and is in actual adverse possession of the premises

under a claim of title to the whole premises, denying

the legal, as well as equitable, title of the complainant?"



We believe we shall be able to show that, though the

decisions of the Courts are not wholly unanimous, that

the great weight of authority is against the maintenance

of the action. In a leading case,

Moore vs. Shannon, 6 Mackey, 1
1;7,

the Supreme Court of the District of Columbia, at page

165, adopt the oft-quoted language of Judge Freeman:

" It is a general theory prevailing in England and

'^ also throughout the majority of the United States that

" no person has the right to demand any Court to en-

'* force a compulsory partition, unless he has an estate

" in possession—one, by virtue of which he is entitled

" to enjoy the present rents or possession of the property

" as one of the co-tenants thereof. And so are all the

** authorities."

After commenting on the various District of Colum-

bia statutes, particularly those which the Court calls

" the Act of 1876", they say, in conclusion:

" Construing the statute according to the obligatory

'' rules of construction, we have arrived at the opinion

^' that although a tenant in common or co-parcener

" within this district may compel partition, whether his

" title be legal or equitable, it is still, notwithstanding

" the act of 1876, indispensable to his right to institute

" such proceedings that he shall be actually seized or

" in possession of whatever estate he may claim to be

*^ entitled to."



Our Alaska statute is taken verbatim from the Ore-

gon Code,

/ HilVs An. Code of Oregon, Sec. 423.

In construing this particular section, in the carefully

considered case of

Savage vs. Savage, 19 Or. 112; S. C. 20 Am. S.

Rep. 795,

the Court say:

" The right to the partition of lands is regulated by
" statute in this State, and consequently an examination

" of the sources of jurisdiction and whether it was orig-

*' inally at law or in equity or was exercised concurrent-

" ly by both jurisdictions would be unprofitable. Section

"423, Hill's Code, provides: * * * The right is only

" given to one having actual or constructive possession

" of the lands sought to be partitioned. The authori-

'' ties generally sustain this view. {Bonner vs. The
*' Proprietors of Kennebeck, 7 Mass. 475; Rickard vs,

'' Rickard, 13 Pick. 251; O'Dougherty vs. Aldrich, 5

^' Denio. 385; Burham vs. Burham, 2 Barb. Ch. 398;

*' Whitten vs. Whitten, 36 N. L. C. 326; Stevens vs.

'' Enders, 13 N. J. 271 ; Tabler vs. Wiseman, 2 Ohio St.

''Rep. 207; J Pomeroy's Eq. Juris., Sec. 1388, note

I.)"

Again, in the case of

Windsor vs. Simpkins, 19 Or. 117,

I quote from the syllabus

:

" A plaintiff cannot bring a suit for a partition of

" land unless he be in the possession thereof. Such suit
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'' will not lie against one fn the actual possession who
''

is holding adversely to the plaintiff. In such a case

'^ the plaintiff must regain possession, if necessary, be-

'* fore he can maintain a suit for partition."

Approved in

Marx vs. La Roche, 27 Or. 45,

where the words ''are in possession of" in the Oregon

Code, are given their natural and full effect, and it is

held that "it is necessary therefore that the plaintiffs

show both a legal estate in and possession of the prem-

ises sought to be partitioned".

We think the Supreme Court of Oregon's interpreta-

tion of this identical statute is entitled to much weight,

particularly in view of the effect Oregon law had on

Alaska procedure prior to the present codes; and in-

ferentially only, for there is little parallel, ''where the

equity jurisdiction of the Federal Court is derived

from a State statute, the construction put upon the stat-

ute by the Supreme Court is binding upon the Federal

Court." {Beebee vs. Louisville etc. Co., 39 Fed. 481.)

The Federal Court there hold binding upon them-

selves the rule laid down in the State Court, in Nugent

vs. Powell, 63 Miss. 99, and this, where the code pro-

vision was far more sweeping, viz.

:

Section 2576, Miss. Code of 1880:

" If the title of the complainant seeking partition,

" or sale of land for a division of its proceeds, shall be



controverted, it shall not be necessary for the Court to

dismiss the bill or delay the suit for an action at law

to try the title, but the question of title shall be tried

and determined in said suit by the Chancery Court,

which shall have power to determine all questions of

title or to remove clouds upon the title of any lands

whereof partition is sought. * * *"

The State Court had held that this code provision,

despite its sweeping character, did not ^'authorize a

tenant in common with another to exhibit a bill against

his co-tenant, and as an incident thereto, to join all

parties claiming adversely to both." See also,

Spight vs. Waldron, 51 Miss. 356,

where it is held: "That a mere right of entry will not

sustain a proceeding for partition."

Another well-considered case is

Rich vs. Bray, 37 Fed. 273,

where a similar doctrine is maintained. I quote in full

page 277, as follows:

" There is no question of the jurisdiction of a court

of equity to make partition of lands, in which action

all the equities between the co-parceners may be con-

sidered and adjusted. But I understand the rule to

be likewise inflexible that, in a partition suit, either

at law or in equity, the title to the land cannot be liti-

gated. Where there is an adverse holding under

claim of exclusive right, amounting to an ouster

among tenants in common, it destroys the unity of pos-
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" session, and takes away the right of partition. Resort

" must first be had to the action of ejectment at law.

^^ If one co-parcener disseise another, during this dis-

" 'seisin a writ of partition doth not lie between them

"'for non-tenant insimul et pro indiviso/ {Co. Litt,,

" 167 a; Com. Dig. 225; 16 Vin. Ahr. 225.) So it is said

" in Adam vs. Iron Co., 24 Conn. 230:

'' The rule at common law is well establirhed that

" where the writ of partition would lie only between

"co-parceners, the plaintifif must be in possession, or

"seised of the land when the writ was brought; and

" since the remedy by partition has been extended to

" joint tenants and tenants in common, the same rule

" obtains, whether the remedy is sought by writ or bill

" in equity.

" And this rule has been applied to an adverse hold-

" ing by one tenant in common adversely to his co-

" tenant. {Law vs. Patterson, i Watts & S. 185 ; Clapp

'^
vs. Bromagham, 9 Cow. 560; Lambert vs. Blumen-

*' thai, 26 Mo. 471 ; Ellis vs. Davis, 109 U. S. 493 ; 3 Sup.

" Ct. Rep. 327.) What will amount to such ouster by

" one tenant in common of his co-tenants has been a

" much debated question by the courts. It requires

" stronger evidence, or, rather, more affirmative acts,

" to constitute an ouster by one such tenant of his co-

" tenants than against a stranger. As the possession and

" seisin of one tenant in common is the possession and

" seisin of the others, his possession is prima facie not

" adverse to his co-tenants. Judge Story, in Clyme/s
*^ Lessee vs. Dawkins, 3 How. 689, says:
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" ^This presumption will prevail in favor of all,

" ^until some notorious act of ouster or adverse posses-

'' 'sion by the party so entering into posse'^sion is brought

'* 'home to the knowledge or notice of the others. Such

*'
'a notorious ouster or adverse possession may be by any

" 'overt act in pais, of which the other tenants have due

" 'notice, or by the assertion, in any proceeding at law,

" 'of a several and distinct claim or title to an entirety

" 'of the whole land, which, in contemplation of law,

" 'is known to the other tenants.'

" This question was fully considered, and with char-

" acteristic ability, by Judge Napton, in Warfield vs,

'" Lindell, 30 Mo 272, from which we make the foUow-

" ing quotation, as expressive of what w^e conceive to be

" a conservative and correct view:

" To constitute an adverse possession of one tenant in

" common against his co-tenants, there must be some

" notorious act asserting an entire ownership. * * *"

Again, in the case of

Brown vs. Cranberry Iron & Coal Co., 40 Fed.

849 (North Carolina, a code State),

where the defendant in a partition suit denied the com-

plainant's title, it was held proper to stay the proceed-

ings so that the plaintiff might first establish his title

by an action of ejectment. The Court there say:

" Questions pertaining to a legal title and the nature

" of possession are matters of law and should be de-

*' cided by a judge and jury in a legal tribunal. This
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" was the method of practice which prevailed in the

" Courts of equity in this State before the abolition of

" such Courts by our new constitution and the adoption

" of a new code which required all legal or equitable

*' remedy and relief to be sought by civil action or spe-

** cial proceeding." * * * ''In allowing plaintiffs time

*^ and opportunity for bringing an action on the law

''side of this Court to establish their legal title and

" unity of possession, no injustice or hardships will re-

" suit to the defendant company or its legal title. Its

'' sole seizin and long adverse possession * * * can be

" employed in defense of such action at law."

Also, in the recent case of

Bearden vs. Benner, 120 Fed. 690,

'' The power will never be exercised where the title

''
is denied or suspicious until the party seeking a parti-

" tion has had an opportunity to try his title at law."

In citing 4 Kent's Conn., 364, to the same effect, the

Court say: ''It is settled upon what seems conclusive

" authority that a disseizin or adverse possession de-

" stroys the common possession and bars a suit for par-

" tition so long as the ouster continues. {Clapp vs.

*^ Bromagham, 9 Cow. 530; Adams vs. Ames Iron Co.,

" 24 Conn. 230.) And many other cases might be

" added."

This case also touches upon the point as to the ade-

quacy of plaintiff's remedy at law. Citing Whitehead

vs. Shattuck, 138 U. S. 146, to the effect, a suit in Equity

for real property against a party in possession will not
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be sustained where there is a plain, adequate and com-

plete remedy at law. (See pp. 693-694.)

And particularly on this point, see Deery vs. Mc-

Clintock, 31 Wise. 195, infra, where the Code pro-

visions are substantially the same as ours.

It is held, in Thomas vs. Garban, 15 N. C. 223 ; S. C.

25 Am. Dec. 708, that "A common possession is always

'^ implied from a common title until the contrary be

" shown. But if an actual ouster be made by one tenant

" in common with his co-tenants, there is no longer a

" common possession, and the remedy is not by petition

" for partition but by ejectment to recover possession of

" the individual moiety.^'

To same general effect

:

Chapin vs. Sears, 18 Fed. 814.

Hoffman vs. Beard, 22 Mich. 66.

Brock vs. Eastmen, 28 Vt. 658; S. C. 67 Am.
Dec. 733;

Border vs. Davis, 38 Mo. 107.

Gravier vs. Ivory, 34 Mo. 522.

Beyers vs. Danley, 27 Ark. 77.

Adams vs. Ames Iron Co., 24 Conn. 230.

Bernard vs. Polk, 40 Mass. 434.

Bonham vs. Weymouth, 39 Minn. 92.

Cecil vs. Clark, 44 W. Va. 659.

Moore vs. Gordon, 44 Ark. 334.

Crisco vs. Hambrick, 47 Ark. 235.

Holloway vs. Hollaway, 97 Mo. 629.

!
Harmon vs. Kelly, 14 Ohio, 502.



Mattairvs. Payne, 15 Fla. 682.

Landon vs. Morris, 86 S. W. 672 (Ark. 1905).

Confer vs. Hershel,2o'NQY. 152 (1897).

" To permit the bill to be maintained would be to

*^ hold that purely legal titles may be tried by writ in

" chancery instead of by an action of ejectment, in

" every case to recover lands adversely held." {Daniel

vs. Green, 44 III. 473.)

In the foot-notes to 2 Bliss N. Y. Ann. Code, Sec.

1532, at page 2471, Note T, under the heading ^'NeceS-

siTY OF Actual or Constructive Possession", it is

laid down : "Plaintiff must at the commencement of the

action have an actual or constructive possession in com-

mon with the defendants of the lands sought to be par-

titioned."

Florence vs. Hopkins, 46 N. Y. 182.

Sullivan vs. Sullivan, 66 N. Y. 182.

To the same effect is Striker vs. Mott, 22 Am. Dec.

646, which is cited with approval in Fan Schuyver vs.

Mufford, 59 N. Y. 430.

The New York Code, Section 1 543, under which title

is expressly permitted to be put in issue, is exceedingly

far-reaching, and was intended, as the commissioners

say (Notes, p. 2483), ''to change the rule as formerly

laid down."

The leading case in New York is

Weston vs. Stoddard, 137 N. Y. 119,

and we must admit its potency against our position on
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the general question. The Court hold that what is

meant by the words in possession of, etc., '4s not a strict

pedis possessto but a present right of possession"

—

i. e.

constructive possession. They recognize the rule at

common law and under the revised statutes as being well

settled, but hold that under their code provisions it is

different. It is to be noted, however, that there was in

that case a finding to the effect that plaintiff was in pos-

session, and the force of the decision is weakened by

the following language

:

" Full effect can be given to the finding that plaintiff

" was the owner and in possession with appellants as

'' tenants in common by limiting it to the constructive

*' possession which is deemed to follow the legal title,

'' and which if not refuted, was always regarded as

"sufficient to support the action. {Wainman vs.

''Hampton, no N. Y. 429.)"

The decision is further quite argumentative that

under their constitutional provisions securing inviolate

the right to a trial by jury, the rule would not have

been changed (to what they consider the more relaxed

and liberal view) , unless it were for their Code, Section

1544, ''which is entirely new and which provides that

an issue of fact joined .in an action of partition is tri-

able by a jury, and such a mode of trial thus becomes

demandable as a right and preserves unbroken the con-

stitutional guaranty."

.

In Alaska there is no such provision, and appel-
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lant's contention would absolutely deny us that right.

But of this hereafter.

It is worth noting that in the same year that Weston

vs. Stoddard was decided these same Code provisions

were considered in the case of Haskell vs. Quin, 21

N. Y. Supp. 357, and it was there held, "An action for

partition cannot be maintained by one having neither

the actual or constructive possession of the premises

against one holding them in hostility to his title, * * *

since an action for partition cannot he made the sub-\

stitute for an action of ejectment or of an action to^

establish the title of adverse claimants to real property.'*

(The italics are ours.)

''Reason for the Rule."

21 Enc. of L. (2nd Ed.), p. 1148:

" Partition contemplates not recovery of the posses-

'' sion of the premises which are held adversely to

" petitioner, but a division of the lands in the possession

" of petitioner. The right to have the estate divided

" pre-supposes an acknowledged right to the possession

" of the moiety claimed. A party out of possession

" cannot try his title in that form of action. Nor can a

" court of equity try such an issue, if purely legal, but

" it will relegate the party to his remedy at law."

Citing numerous authorities.

That a contrary view obtains in California,

Martin vs. Walker, 58 Cal. 590,

is true. The courts there may well have been influ-
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enced by the fact that under their decisions the remedy

in the nature of an ejectment at law would be most in-

complete, for in California, bare possession and no

right or title to the property is determinable in such an

action. {Garner vs. Marshall, 9 Cal. 268.)

The rule in the earlier cases is commented on in

Jameson vs. Hayward, 106 Cal. 682 (at p. 686),

as follows

:

'^ This Court has gone to great length in upholding

the right to a tenant in common to maintain the action

where he had a right to a present possession, although

not in actual possession. Martin vs. Walker, supra,

has been followed by other decisions, and is the settled

law of this State upon the question involved. It does

not, however, go to the extent of holding that any per-

son having an estate in land, but not holding as a co-

parcener, joint tenant or tenant in common, can main-

tain an action for partition. It has often been said by

the courts that the first inquiry in an action for parti-

tion is, 'Is such a co-tenancy established as warrants

'the action?' * * *

To trace the history of proceedings for partition

from an early period in the jurisprudence of England

to the present time, both at law and in equity, and to

note the growth and development of the action, would

consume much space, and be productive of but little

good. It is sufficient to say that while in this State

the action is statutory, still the powers conferred upon

the courts by the statute are substantially those for-
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" merly exercised by the chancery courts in pursuit of

*' the same object, and the methods employed by our

" code are, in the main, but a reflex of those pursued

" under the former equity practice. It is equitable prac-

" tice prescribed by law."

Furthermore, we believe the California rule is not

followed generally in the other Code States. (See fore-

going citations, especially Nugent vs. Powell, supra;

Savage vs. Savage, supra; Brown vs. Cranberry etc.

Co., supra; and, particularly,

Deery vs. McClintock, 31 Wise. 195.)

In Wisconsin the code provisions are substantially

like the ones under consideration. They have one form

of action, with distinctions between actions at law and

suits in equity (supposed to be) abolished. The Court

in that case hold, that "while the form of actions are

abolished, the section does not touch or effect their

inherent qualities and differences." They refuse equit-

able interference on the ground of an adequate remedy

at law, and the case is even stronger and more pertinent

by the fact that under their code, the partition provi-

sions give the right to jury trial in disputes hetsveen

co-tenants. Notwithstanding this, the Court hold:

" It is, however, clear that the provision has no

" application to the controverted question of legal title

" where ejectment may be maintained as between the

" plaintiff and defendant."

The case is further of interest as showing that there

was no waiver by answering over without first objecting
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to the jurisdiction of equity. On this point the Court

say:

'' The practice is to refuse partition even after the

'* case has gone to a hearing on the pleadings and proofs,

** and either to suspend proceedings in the action until

" the plaintiff has established his title at law or other-

" wise to dismiss the bill without prejudice to his right

'^ to file a new one after his title shall have been so

" established."

In concluding, they hold that in general the better

practice is to dismiss the bill without prejudice. This

case was approved in

Morgan vs. Muller, 107 Wis. 241,

a later case (1900) where a question of adverse posses-

sion was involved.

Also to the point that there was no waiver by answer-

ing over. (See Burnhams vs. Burnhams, 2 Bard. Ch.

398, and citations in the note to Nichols vs. Nichols,

reported in 67 Am. Dec. 699, where there is also an

exhaustive list of cases in support of the main proposi-

tion.) In that case it is laid down that,

" The right of immediate possession is necessarv to

*' the maintenance of this proceeding. It may not be

" necessary in all cases that a party have an actual occu-

" pation of the premises to entitle him to a partition,

" for where the possession is not adverse, a constructive

*' possession follows the legal title, but the petitioners

" must show a legal title to the land as tenants in com-
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" mon with the petitionees and the right of immediate

" possession at the time of presenting the petition so that

" the actual occupancy of the premises in severalty can

'' be had by the tenants immediately on partition being

" made. In 4 Kent's Com., 380, Note, it is said: 'It was

the ancient doctrine under the statute of Henry VIII,

that no persons could be made parties to a writ of

partition or be effected by it, but such as were entitled

to the present possession of their share in severalty'."

And then follow various citations showing the rule in

various States.

But this is all simply accumulative, and we are quite

aware that this Honorable Court is perfectly familiar

with the rule and with these citations, from their men-

tion in the late and elaborately considered case of

Hienze vs. Butte etc. Co., 126 Fed. i.

Counsel, in their brief, seem to pin their faith on the

Hienze case, and invoke (Brief, p. 8) the rule of stare

decisis. We do not see how either of the scholarly opin-

ions in that case can afford appellant much consolation.

His Honor, Judge Gilbert, with characteristic care,

has expressly saved, as without the scope of the decision,

a case where the lands are held adversely (see p. 3),

where he says: "In none of the pleadings so far filed

in the case was any defect or infirmity in the complain-

ant's title alleged, nor was it asserted that any of the

parties had adverse claims against the alleged title of

the complainant or adverse possession of the property

sought to be partitioned." (Italics are ours.)
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Again, on page 4:

'^ The motion was properly denied. No issue had
'' been raised as to the complainant's title or possession."

And then follow citations which amply sustain our

point. And we understand that the Court, in this re-

gard, in no way differ from the learned judge who

wrote the dissenting opinion, saying (at p. 24) :

" The right to a partition of real estate pre-supposes

" a common interest in the parties between whom it is

'^ sought to have a division made. And to the assertion

" of such right in a court of equity, it has always been

'' essential for the bill to show a present right of pos-

^^ session in the complaint as well as the title." And see,

particularly, pp. 25, 26, and also 27, where the learned

judge comments on the applicability of the "Seventh

" amendment."

And, lastly, this brings us to the point raised by coun-

sel as to whether Alaska is a State or legislative Court,

and whether the seventh amendm.ent does or does not

apply to Alaska.

It is only fair to counsel to suggest that much of their

"Constitutional" erudition would have been reserved,

and particularly such argument as appears in the brief

at the bottom of page 16, been saved, had attention been

directed to a late case in point. And it is doubtless no

less welcome to this Honorable Court to be saved fur-

ther discussion from us by a short reference to the

case of
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Rasmus>sen vs. United States, 197 U. S. 516,

which was decided by the Supreme Court of the United

States, on the loth day of last April. This is a case

where, in three able opinions, the point would seem to

be settled for all time, that the rieht to jury trial (and

that a common law jury) obtains in Alaska. Though

the question directly involved was the applicability of

the ^'6th amendment" to Alaska, the opinions specif-

ically mention and include the "7th amendment". Jus-

tice White, who writes the opinion of the Court, holds

that, though a contrary rule obtains in the Philippine

Islands, it is not so in Alaska, for the latter territory

was, both by the treaty with Russia and the various acts

of Congress, and the reiterated decisions of the United

States Supreme Court, incorporated into and became

an integral part of the United States, and that therefore

there is an "inherent application" to the District of

Alaska and to the inhabitants thereof of the guarantees,

"of the provisions of the 5th, 6th and 7th amendments."

In other words, in his opinion (which is the opinion of

the Court) "the United States constitution as to Alaska

was self-operative", and see, particularly, p. 527, where

the learned judge holds that the same rule applies to

the District of Columbia, in the following language:

" It is beyond doubt at the present day that the pro-

" visions of the constitution of the United States secur-

" ing the right of trial by jury, whether in civil or

" criminal cases, are applicable to the District of Co-

" lumbia;^
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The Court go on to say:

" And in Black vs. Jackson, \jj U. S. 349, speaking

" of a law of the Territory of Oklahoma, it was said:

'And it also fails to recognize the provisions of the

'Seventh Amendment securing the right of trial by

'jury, in all "suits at common law^', where the value

'in controversy exceeds $20.00. That amendment as

far as it secures the right of trial by jury applies to

'judicial proceedings in the territories of the United

'States (citing several cases) so that a Court of a ter-

"ritory, authorized as Oklahoma was to pass laws not

U i

U i(

a (I

a i.

" ^inconsistent with the constitution of the United States

"'(26 Stat, at L., 81-84, Chap. 182, Sec. 6) could not
U {

li i:

II (

a <

n I

proceed in a common law action as if it were a suit

in equity and determine by mandatory injunction,

rights for the protection or enforcement of which

there was a plain and adequate remedy at law, ac-

cording to the established distinction between law and
" 'equity'."

The Court was unanimous on the point involved.

Justice Harlan concurs, on the ground that the right

to a jury trial became ''complete immediately upon the

acquisition of Alaska by treaty and before any legisla-

tion upon the subject by Congress—indeed, without any

power in Congress to add to or impair or destroy that

right", and not on the ground that the Territory had

been previously incorporated into the United States by

the legislation of Congress.



24

The decision is, however, unanimous that the provi-

sions of the Alaska Code are repugnant to the United

States Constitution and void, and the judgment was

reversed.

In closing, we would but make note of the fact that,

although under the Alaska Code (Carters C. C. P.,

Sec. i), there is but one form of action, and the distinc-

tion between actions at law and suits in equity are abol-

ished, that in reality the Code does make such provision

that, as is said in the Wisconsin case, supra, the ''inher-

ent" qualities and differences are observed. See the

following provisions:

Chap. 32, Carter's Code, Sec. 301,

in relation to recovering possession of real property by

one out of possession;

Chap. 46, Carter's Code, Sec. 475,

in relation to the quieting of title by one in possession.

Such sections, with the one on partition under dis-

cussion, do have their "inherent qualities and differ-

ences"; but taken together, they complete the scheme

for "the enforcement or protection of private rights or

the redress or prevention of private wrongs."

Any other construction put upon the simple and

plain words "in the possession of" than the one we con-

tend for must be in the very teeth of the statute itself.

We trust we have demonstrated that in dismissing

plaintiff's bill without prejudice, as the trial Judge did
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in this case, no such rights were denied as to predicate

therefrom reversible error, and that the judgment will

accordingly be affirmed.

Respectfully submitted,

Gordon Hall,

Attorney for Appellees.
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The appellees Walter Schmidt and Charles Phillips

respectfully petition that a rehearing be granted in this

action on the following grounds:

I.

The decision of the Court in this action, in the opin-

ion of your petitioners, is inconsistent with the views



of this Court as expressed in the action of Carlson et

al. vs. Sullivan et aL, decided at this term of this Court,

it being No. 1246, of this Court, and decided on the

day of June, 1906. And the Carlson-Sullivan

case is in line with the correct and well established

rule of law.

In the Carlson-Sullivan case the Court says:

"We are of the opinion that a common posses-

sion is always implied from a common title, until

the contrary is shown, but in cases where an ouster

is made by one tenant in common with his co-

tenant, there is no longer a common possession, and

the remedy is, not by petition for partition, but by

ejectment to recover possession of the individual

moiety."

The case at bar, like the Carlson-Sullivan case, is

brought under Sec. 397, Ch. 43, Code Civ. Proc. of

Alaska:

"When several persons hold, and are in posses-

sion of real property, as tenants in common, in

which one, or more of them, have an estate of in-

heritance, * * * any one or more of them may
maintain an action of an equitable nature for the

partition of such real property according to the re-

spective rights of the persons interested therein,

From the excerpt quoted above we see that the Carl-

son-Sullivan case was decided on the point of OUSTER.

From the construction put on this statute by this case.



we submit that the plaintiff must allege and prove that

he is in the actual possession of the land that he is

desirous to partition.

The actual possession is an issuable fact. And actual

possession must appear in the allegata as well as the

probata.

In the case at bar, if the allegations of the plaintiff's

complaint "that the plaintiff and defendants own and

possess as tenants in common" the realty mentioned

in the complaint (see paragraph i of complaint,

Trans., page i), are to be construed into a joint pos-

session of plaintiff and defendants, this is expressly

denied in the answer of the defendants, as the answer

of defendants "deny each and every allegation con-

tained in said complaint" (see answer, Trans,, page 8).

By this we see that the possession of plaintiff is

directly put in issue.

And then, too, irrespective of the issues raised by

the answer of the defendants, the plaintiff must, under

the terms of the statute, prove the allegations of his

complaint before he can obtain judgment ordering the

sale of land—and in this case the plaintiff is asking

the sale of land. See Sec. 403, Ch. 43, Code Civ. Proc.

of Alaska, which reads as follows:

"The right of the several parties, plaintiffs as

well as defendants, may be put in issue, tried and
determined in such action, and where a defendant

fails to answer, or where a sale of the property is

necessary, the title shall be ascertained by proof to



the satisfaction of the Court before judgment for

partition or sale is given."

This statute, we submit, raises the issue of title and

possession and it makes it incumbent upon the plaintiff

to make out his case by proof of title and possession.

At the trial the plaintiff admitted that the defendants

had ousted him; and this admission is couched in the

following language:

"Mr. Fink (attorney for defendants) to Mr.

Lomen (attorney for plaintiff)—You will admit

that the defendants are in the actual adverse pos-

session of the premises?

"Mr. Lomen—No, I will admit that they are in

the actual possession, but without right, except as

tenants in common of plaintiff, and they refuse to

let plaintiff go on said premises." (See Bill of Ex-

ceptions, Trans., page 23.)

And in addition to this, at the trial of this action in

the Court below, the trial Judge seems to have taken

the same view of the law and the facts that we now

do, for in his judgment we find the following lan-

guage :

"And it appearing from the complaint, answer

and affidavits on file in the above entitled suit and

the oral admissions of Mr. G. J. Lomen, the attor-

ney for the plaintiff, that the defendant is in the

actual possession of the premises described in the

complaint denying the title of the plaintiff thereto



or any part thereof, and refusing to permit the

plaintiff to come thereon."

The prominence given to the above quoted statement

of counsel for plaintiff upon the question of possession

and the prominence given to the question of possession

in the judgment of the trial Judge in the lower Court

indicates most strongly that it was on this point that

the judgment of dismissal was entered in the lower

Court.

The learned Judge whose opinion is the decision of

the Court in this action at bar seems to have based his

opinion upon the allegations of the complaint, answer

and reply, and not to have taken in consideration the

question of possession, or rather the want of possession

on the part of the plaintiff at the time of the com-

mencement of this action. Evidently the statement of

counsel of the plaintiff who tried this action in the

lower Court, as the same is set out above, and the judg-

ment of the Judge of the lower Court who tried the

action there, as set out above, were not called to the

attention of the Court.

And, in our opinion, had the attention of the Court

been called to the record upon the question of adverse

possession and ouster, the' decision of the Court would

have been with the appellees.

And for this reason the appellees ask that a rehear-

ing of this action be granted them.



Wherefore, the appellees respectfully pray that a re-

hearing in this action be granted them.

Gordon Hall and

Edward J. Hill,

Attorneys for Appellee Petitioners.

I hereby certify that in my judgment the foregoing

petition is well founded and that it is not interposed

for delay.

Edward J. Hill,

Attorney for Petitioners.
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In ihv United iStatc^ District Court, IJistrici of AlaskUy

l::^ccond Diri-^io)).

JOHN CAKLSON aud GUDBRAND J.
\

LOMEX, \

Plaintiffs,

vs.

GEORGE kSULLIYAX, JACOB BER-

GER, Vr. H. EMER80X, O. ASHBY, •

JOSEPH T. SULLIVAN and the

TOPKOK DITCH COMPANY (a Cor-

poration),

Defendants.

Complaint,

Tlie plaintiffs above named complain and allege:

1. That the plaintiffs above named and the defend-

ants George Sullivan, Jacob Berger, W. H. Emerson,

Joseph T. Sullivan and O. Ashby own and possess as

tenants in common that certain placer mining claim

lying and being in the Cape Nome Recording District,

District of Alaska, known and described as Bench Claim

No. Three (3), opposite and adjoining Creek Claim No.

3, on the right limit of Daniels Creek, which is a stream

emptying into Bering Sea at Bluff City in said District;

and that the plaintiffs are desirous of a partition of the

same. •

2. That each of the plaintiffs have an estate of in-

heritance in said mining claim of the undivided one-
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sixth interest therein, subject onl}' to the fee of the

United States after location and before patent of said

claim.

3. That each of the defendants last above named

have a similar estate in said claim, and that their in-

terests therein are as follows: George Sullivan an undi-

vided four-thirtieths; Jacob Berger an undivided four-

thirtieths; W. H. Emerson an undivided four-thirtieths;

and O. Ashb}^ an undivided four-thirtieths and J. T.

Sullivan an undivided four-thirtieths.

6. That the interest and estate of said defendants,

except Geo. Sullivan is also subject to a certain pre-

tended lease made and executed by them, except the de-

fendant Geo. Sullivan, to one W. S. Bliss, dated July

, 1902, recorded in the records of the Recorder of

said Cape Nome Becording District in volume 113, page

229, which lease, in the body tliereof, names all of said

defendants, except said Topkok Ditch Company, as les-

sors, and purports to lease all of said premises to said

W. S. Bliss for an indefinite and uncertain term as to

its commencement or termination, but for the '^term

to expire when said claim is fully worked out." That

the rental specified in said lease to be paid by lessee to

lessors was forty per cent of the gross proceeds arising

from the mining and working of said claim. That

neither of said plaintiffs or their grantors are parties to

said lease. »

That said lease was never fully executed by reason

of the omission of the defendant, George Sullivan to
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sign the same, aud tliat said lessees have not yet entered

upon an}^ term under said lease.

7. That the defendant the Topkok Ditcli Company is

a corporation duly created, or.i^anized and existing under

the laws of the State of California, and a resident of

said State but doing business in tbe Disljict of Alaska.

8. That under and pursuant to a provision in said

lease the said W. S. Bliss assigned and transferred said

lease to the defendant, the Topkok Ditch Company by

an instrument in writing, dated on the 16tii day of Octo-

ber, 1902, and recorded in the office of si id Recorder on

the 18th da}^ of October, 19'02 in volume 118 of the rec-

ords of said office on page 150.

That said defendant the Topkok Ditch Company

claims to be the lessee of said premises under said lease

and of the whole of said premises. That said lease is

void for uncertainty of its term and incomplete as to its

execution, and in no Avay affects tiie interests of the

plaintiffs or the interest of the defendant, George Sulli-

van, in said claim.

9. That the interests of all of said parties aforesaid

is derived from and the title thereto dcraiiied frorii the

same source, to Avit, by mesne conveyances from the

locator of said claim, one A. Samuelson, and his assigns;

and that the defendants have at all times had notice and

knowledge of the said title and interest of the plain-

tiffs, and of the conveyance thereof by said Samuelson

to the plaintiff Carlson.

10. That the plaintiffs, or either of them, own no
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other lauds or niiniug claims in said District of Alaska

in common with the defendants or either of them.

11. That said premises are valuable only for the gold

aud other minerals deposited tJierein, but that said gold

is so distributed and said claim is so situated with refer-

ence to said deposits that actual partition of said prem-

ises cannot be made without great prejudice to the

owners aud that in equit}^ aud fairness it will be neces-

sary to sell said premises and divide the proceeds of

such sale between the parties, the owners of said prem-

ises, according to their rights and interests respectively.

12. That in order to preserve the interests of the said

owners of said property and mining claim, it is neces-

sary^ to represent said claim by performing assessment

work thereon each year of the value of at least one hun-

dred dollars; that plaintiffs have offered to do said as-

sessment work for the year 1903, but the defendants

have refused to permit them so to do and by threats

of violence to plaintiffs have prevented and threatened

in the future to prevent the plaintiffs from enjoying the

beneficial use of said premises, and from prospecting or

otherwise working said claim, unless enjoined and re-

strained from so doing by the order of this Court. That

plaintiffs have reason to believe, and do believe, that

unless the defendants, their agents and servants be en-

joined and restrained from interfering with the work

of the plaintiffs in representing and prospecting said

claim pending said action, and unless the defendants

be enjoined and restrained from mining on said claim

pending this action the plaintiffs will suffer great and
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irreparable iujiirv iu tlieir said proper!}^ and estate aud

tliese proceedings be greatly enibairassed and result in

complications in the adjustment of the respective inter-

ests of the parties to this action.

Wherefore the plaintiffs ask judgment for a i^artition

iiud division of said premises according to the respective

rights of said parties; or, if a partition cannot be had

without material injury to those rights, then for a sale

of said premises, and a division of the proceeds between

the parties according to their rights, after the payment

of the costs and disbursements of this action; and the

plaintiffs further pray that pending this action the de-

fendants, their officers, servants and agents be enjoined

and restrained from interfering with the plaintiffs, or

either of them, in their work of representing or prospect-

ing said claim; that in case of a sale of said property

that a referee be appointed to make such sale and to

report the same to this Court.

G. J. LOMEN,

Attorney for Plaintiff Carlson and pro sese.

District of Alaska,^:

r
""•

Nome Precinct. J

John Carlson, being duly, sworn, says that he is one

of the plaintiffs above named; that he has read the fore-

going complaint and that the same is true of his own

knowledge except as to the matters therein stated on his

information and belief, and as to those matters that he

believes it to be true.

JOHN CARLSON.
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Subscribed and sworu to before me this 12tli day of

Auo-nst, 1903.

[Notarial Seal] I. S. THOMPSON,
Notary Public, Residiug at Nome, Alaska.

[Endorsed]: No. 968. In the United States District

Court for the District of Alaska, Second Division. John

Carlson et al. vs. Geo. Sullivan et al. Complaint. Filed

in tlie Omce of the Clerk of the U. S. Dist. Court, Alaska,

Second Division, at Nome, Alaska, Aug. 12, 1903. Geo.

A^. Borchsenius, Clerk. By H. A. Haagensen, Deputy

Clerk. G. J. Lomen, Atty. for Pllf. Carlson and pro

sese, Nome, Alaska. H. A. H.

United States District Court, District of Alaska, Second

Division.

JOHN CARLSON and GUDBRAND J..

LOMEN,
PI;

vs.

iamtitt's,
j

I

GEORGE SULLIYxVN, JACOB BER-

V

GER, W. H. EMERSON, O. ASHBYyf
JOSEPH T. SULLIVAN and the

TOPKOK DITCH COMPANY (a Cor^

poration),

Defendants.. I
}

Summons.

The President of the United States of America, Greet-

ing, to George Sullivan, Jacob Berger, W. H. Emer-
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son, O. Aslib\\ Joseph T. Sullivan and the Topkok

Ditch Company, a Corporation:

Yon and each of you are hereby summoned and re-

quired to appear and answer the complaint of the plain-

tiffs on file in t]ie otnce of the clerk of said court, a

cop3^ of which is herewith served upon you, within thirty

days after the service of this summons upon you exclu-

sive of the da.v of such service, or judgment for want

thereof vrill be taken against you, and if you fail to

answer the said <^omplaint the plaintiffs will apply to

the Court for the relief demanded therein.

Take further notice that the subject of said action is

tliat certain placer mining claim lying and being in the

Cape Nome Recording District, District of Alaska,

known as Bench Claim No. 3, on the right limit of

Daniels Treek, a partition of which is sought in said

action.

Witness, the Honorable ALFRED S. MOORE, Judge

of said court, and the seal of said court, affixed this

12th d?y of August, A. D. 1903, and of the Independence

of the United States the 128th.

[Conrt Seal] GEO. Y. BORCHSENIUS,

Clerli of the United States District Court, District of

Alaska, 2d Division.

By H. A. Haagensen,

Deputy Clerk.
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United States of America, ^

District of Alaska,

Second Division.

I hereby certify tliat I received the annexed snnimons

on tlie 12tli day of An^^nst, 1903; and thereafter, on the

13tli day of August, 11)03, I served tlie same at Bluff

City, Alaska, upon Jacob Berger, AY. H. Emerson, and

Joseph T. Sullivan, by delivering to and leaving with

each of them a copy thereof, together with a certified

copy of the complaint filed therein; and thereafter, on

the same date I served the same, at Bluff City, upon the

Topkok Ditch Company, a corporation, by delivering to

and leaving with W. H. Emerson, the president of said

corporation, a copy thereof, together with a certified

copy of the complaint filed therein; and thereafter, on

the 17th day of August, 1903, I served the same at Nome,

Ahiska, upon O. Ashby, by delivering to and leaving

with him a copy thereof, together with a certified copy

of the complaint filed therein.

That after due and diligent search I was unable to

find George Sullivan within the District of Alaska.

Keturned this 17th day of August, 1903.

FRANK H. RICHARDS,

United States Marshal.

By Geo. W. Comerford,

Deputy.
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MARSHAL'S COSTS:

5 services |30.00

Expense of service 14.75

[Endorsed] : No. 968. In the United States District

Court for the District of Alaslva, Second Division. John

Carlson et al. vs. Georg-e Sullivan et al. Summons

,Original. Filed in the Office of the Clerk of the U. S.

Dist. Court, Alaska, Second Division, at Nome, Alaska,

Aug. 17, 1903. Geo. Y. Borchsenius, Clerk. By B.

T. Beber, Deputy Clerk. G. J. Lomen, Atty. for Plff.

Carlson and pro sese, Nome, Alaska. 1343 Beber.

In the United ^^tatesi District Court for the District of Alasl-a^

Second Division.

JOHN CABLSON and GUDBBAND J.

LOMEN,
Plaintiffs,

vs.

(

GEOBGE vSULLIYAN, JACOB BEB- \

GEB, W. H. EMEBSON, O. ASITBY,

JOSEPH T. SULLIYAN, and the

TOPKOK DITCH CO:\IPANY (a Cor-

poration),

Defendants.

Answer.

Come now Jacob Berger, W. H. Emerson, O. W. Ashby

named in the complaint as O. Ashby, Joseph T. Sullivan



10 John Carlson and G. J. Lomcn

and the Topkok Ditch Company, a corporation, being

all the defendants in the above-entitled action other

tlian the defendant, George Bnllivan, and for their sepa-

rate answer to plaintiffs' complaint, admit, allege and

deny as follows:

I.

Deny that the plaintiffs, or either of them, own and

possess or own or possess either as tenants in common,

or otherwise, any interest whatever in Bench Claim No.

Tliree opposite and adjoining Creek Claim No. Three on

the right limit of Daniels Creek in the Cape Nome Re-

cording District, District of Alaska. Deny that each of

the plaintiffs, or either of them, has an estate of inherit-

ance or any estate or interest whatever in said mining

claim, or any part thereof.

II.

Said defendants, other than George Snllivan deny that

the interest of said George Stillivan in said placer min-

ing claim is 4/30tlis, that the interest of Jacob Berger

is an undivided 4/30ths, and the interest of W. H. Emer-

son is an undivided 4/30ths, that the interest of the de-

fendant, O. W. Ashby is an undivided 4/30ths, and that

the interest of the defendant Joseph T. Sullivan is an

undivided 4/30tlis. On the contrary, said defendants al-

lege that the interest of each of said defendants in said

placer mining claim is an undivided one-fifth.

III.

The said defendants, other than George Sullivan, ad-

mit that the interest and estate of the defendants other
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than George Sullivan is subject to tlie lease mentioned

in paragraph of plaintiffs' complaint, but said defend-

ants deny that said h^ase is a pretended lease.

IV.

Defendants deny that the said lease is void for un-

certainty of its terms, or for any other reason, and is

Incomplete as to its execution.

V.

Answering paragraph 1) of plaintiffs' complaint the

said defendants, other than George Sullivan, admit that

the interest of all the defendants in said placer mining

claim is derived from and the title tliereto deraigned

from the same source, by mesne conveyances from the

locator of said claim, one A. Samuelson, but said de-

fendants other than George Sullivan deny that the plain-

tiffs, or either of them, have any interest in said claim

derived by any mesne or other conveyance from said

A. Samuelson, or any otlier person, and said defendants

3ther tiian George Sullivan further deny that they have

at any time had any notice or knowledge of said alleged

title or interest of the plaintiffs or of any conveyance

thereof by the said Samuelson to the plaintiff Carlson.

For answer to paragraph 12 said defendants, other

tlian George Sullivan admit that in order to preserve

tlie interest of the owners of said property and mining

chiim it is necessary to represent said claim by per-

forming assessment work thereon each year of the value

of at least one hundred dollars, but said defendants

deny all the other allegations of said paragrapli 12, ex-



12 John Carlson and G. J. Lomen

cept that the said defendants other than George Sulli-

van have refused to permit the plaintiffs or either of

them to enter upon or work said mining claim or any

part thereof.

Wherefore, having fully answered, said defendants

other than George Sullivan pray that this action be dis-

missed, and that defendants have judgment for their

costs.

IRA D. ORTON,

Attorney for Defendants Other than George Sullivan.

United States of America, >|

vss.
District of Alaska.

J

O. W. Ashby, being first duly sworn, deposes and says

tliat he is one of the defendants in the above and within-

entitled action, that he has read the foregoing answer,

and believes the same to be true.

O. W. ASHBY.

Subscribed and sworn to before me this 15th dRy of

September, 1903.

[Notarial Seal] VIOLA O. ORTON,

Notary Public, District of Alaska,

Services by copy of the within answer is iiereby ad-

mitted this ITtli day of September, 1003.

G. J. lo:men.

Attorney for Plaintiffs.

[Endorsed]: Original. No. 908. U. S. Dist. Court,

Dist. of Alaska, Second Division. John Carlson et al.,

Pltfs., vs. George Sullivan et al., Defts. Answer of De-
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fendants Other than George Snllivaii. Filed in the

Office of the Clerk of the U. S. Dist. Court, Alaska, Sec-

ond Division, at Nome, Alaska. Sep. 17, 1903. Ceo. V.

Borchsensms, Clerk. By C. J. Lomen, Deputy Ch^rk.

G. J. L.

fn ihr Fnifrd ,^fatcfi Di.'^tr'iH Cnurf for (he Dis-iricf of A1a.<i

Av/, Sccoiiil hirisioH.

JOHN CARLSON et al., i

Plaintii'fs, \

vs.

CEORGE SULLIVAN, JACOB BER-^

GER, W. II. EMERSON, (). W. ASH- ^

BY, JOSEPH r. SULLIVAN and

THE TOPKUK DITCH (X)MPANY

(a Corporation),

I)ef(Mi(l.'Uits.

Separate Answer of Defendant, George Suliivan.

Uomes now George Sullivan, one of tlie (lef(Midants

in the above-entitk^d action, and for liis separate an-

f'wer to i)laintift:"s complaint, aiimits, alle^(^s ami de-

nies as follows:

I.

Denies that the ])lainlirfs, or (m'IIkm' (,f tliem, own

and possess, or own or ]>ossess, eiliicr as ttMiant;-; in

common or otherwise*, any interest wliatevor in BiMicli

riaim No. Three o])posite ami adjoininii Uieek Uhiim

No. Three on the right limit of Daniels Creed; in the
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Cape Nome Recording District, District of Alaska, and

denies tliat the plaintiffs, or either of them, have an

estate of inlieritance, or an}^ estate or interest what-

ever, in said mining claim, or anv part thereof.

II.

Denies that tlie interest of this defendant in said

i:iining' claim is an undivided 4/30tlis; that the interest

(jf Jacob Berger is an niiuivided 4/30ths; that tlie in-

terest, of W. H. Emeison is an undivided 4/30ths or

that the interest of the defendant Joseph T. Sullivan

is an undivided 4/30ths; on the contrary, defendant

(ieorge Sullivan, alleges that the interest of each of

sjiid mining claims is an undivided one-fiftii.

III.

Denies tliat the interest or estate of this defendant

is subject to tlie lease mentioned in paragraph of

plaintiffs' complaint.

IV.

Admits tliat the interest of all the defendants in

said placer mining claim is derived from and the title

thereto deraigned from the same source by mesne con-

veyances from the locator of said claim, one A. Samuel-

son, but denies that tfie ])laintiffs, or either of them,

have any interest in said claim derived by any mesne

or otlier conveyance from said A. Samuelson, or any

oilier ];erson, and further denies that lie has at any

fime had any notice or knov\dedge of said alleged title

i)V interest of the i)laintiffs, or either of them, or of
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any conveyance thereof by tlie said Saiinielson to tlie

l)laintiff Carlson.

X.

For answer to paragrapli 12 of plaintiffs' complaint,

this defendant admits tliat in order to preserve the

interest of the owners of said ])roperty and mining'

claim, it is necessary to represent said claim by per-

forming assessment work tiiercou each year of the

valne of at least one hundred dollars, but this defend-

ant denies all the other allegations of said paragraph

12 except that the said defendants have re-fused to per-

ndt the plaintiffs, or either of them, to enter upon or

work said mining claim or any part thereof.

Wherefore having fully answered, this defendant

prays to go hence dismissed, and that defendants have

judgment for their costs.

IKA I). OKTOX,

Attorney for Defendant, (Jeorge ^Sullivan.

United States of America,^
s. ss.

District of Alaska.
J

Ira D. Orton, being first duly sworn, deposes and

says:

That he is the attorney for 0(M)rg(^ Sullivan, one of

the defendants in the above-entitled action; that lie lias

read the foregoing answer and believes tlie san-e to

be true; that the reason why this verification is ma;1e

by affiant instead of said George Sullivan is beca.use

said George Sullivan is absent from the District of
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Alaska and for tliat reason unable to make this verifi-

cation.

IRA D. ORTON.

Subscribed and sworn to before nie tliis Otli day of

eTanuary, 1004.

[Notarial Seal] VIOLA C. ORTON,

Notary Public in and for tlie District of Alaska, Resid-

ing at Nome.

Due service of the foregoing answer is hereby ad-

mitted this day of January, 1904.

G. J. L031EN,

Attorney for Plffs.

[Endorsed]: Original. No. 908. In the United

States District Court for the District of Alaska, Sec-

ond Division. John Carlson et al.. Plaintiff, vs. Oeorge

Sullivan et al., Defendant. Separate Answer of De-

fendant Oeorge Sullivan. I'iled in the office of the

Clerk of the U. S. Dist. Court, Alaska, ScHond Division,

at Nome, Alaska. Jan. 12, 1904. Oeo. V. P>orchsenius,

i'U^vk. Ry <J. J. Lomen, Deputy (4erk. Ira D. Orton,

Attornej^ for .
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/// the District Court, Dixiricf of AlasJ{(i, Second Division,

JOHN CARLSON et al., ^

YS.

GEO. SULLIVAN et al. ^

Objections to Entry cf Juclnrrient.

On the application of the defendants for judgment

in the above-entitled action, eoiue tlic jjl.iintiffs and

object to the entry of jndginent fcr defendants as

prayed for, on the following gronnds:

1. The Court has no pov/er to enter judgment of

non-suit against plaintiifs, because none of the condi-

tions for a non-suit have arisen.

2. The proposed judgment is not based upon any

findings of fact or conclusions of law made or filed

herein, and is contrary to the law jnid tlie evidence.

3. Said i^roposed judgment is contrary to the pro-

posed findings of fact and conclusions of law filed here-

in by plaintiffs, and to which no object ions have been

filed by defendants, although oim^ week has elapsed

since the filing of said proposed findings and conclu-

sions.

4. That no hearing has been had on said proposed

findings of fact and conclusions of law.

[Endorsed]: No. 968. In District Court, Dist. of Alas-

ka, Second Division. John Carlson et al., vs. Geo. Sul-

livan et al. Objections to Entry of Judgment. Filed
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ill the omce of the Clerk of the V. 8. Dist. Court, Alas-

ka, Second Division, at Nome. Alaska. Nov. 19, 1904.

Creo. V. Borchseuiiis, Clerk. By Jno. H. Dunn, Deputy

Clerk. G. J. Lonien, Att}-. for Tiffs.

In the United ^^tates District Court for the District of Alas-

Ji'tty Hecon d D i ris ion.

JOHN CAKLSON and GUDBKAND ^

J. LOMEN, \

Plaintiffs,

vs.

GEORGE SULLIA\.\N, JAC^OB BEB-
GER, W. H. EMERSON, O. ASHBY,
JOS. T. SULLIA^\N, and THE TOP-

KOK DITCH CO^iIPANY (a Corpo-

ration),

Defendants.

Judgment.

The above-entitled action came on re^ularlv for trial

on the 7th day of November, 1904, and was tried on the

7th and 8th days of said month before the Court sit-

ting without a jury, G. J. Lomen, Esq., appearing for

tlie plaintiffs, and Ira D. Orton, Esq., appearing for the

defendants, and the Court having heard the evidence

introduced by the plaintiff, and the defendants having

at the close of plaintiff's case moved on the pleadings

and evidence to dismiss said action, which said mo-

tion has been reduced to writing and is on file herein
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It is now ordered and adjud^';ed tlial this action be

and the same hereby is dismissed wit]jont prejudiee to

plaintiff's right to prosecMite another uctlon in the prem-

ises and it is further ordered and adjiHl'^ed that de-

fendants have and recover from the rdaintiffs their costs

of suit taxed at f .

Done in open court at Xome, Ah^ska, this 26th dav

of November, 1904.

ALFIJED ^. MOORE,

Judge of the District Court, District of Alaska, Second

Division.

[Endorsed]: Xo. 968. Original. In the Tiiited States

District Court for the District of Alaska, Second Divi-

sion. John Carlson et al., Plaintifi: vs. George Sullivan,

et al.. Defendant. Judgment. Filed in the Office of

the Clerk of the U. S. Dist. Court, Alaska, Second Di-

vision, at Xome, Alaska. Xov. 26, 190-^. Geo. V.

Borchsenius, Clerk. By Angus AlcBiiiUv, Deputy Clerk.

Ira D. Orton, Attornev for Defendants. Y(>1. 3, Orders

and Judgments, page 1. McB. J. D. 1., page 221.

Comp.

Ln the Distriet Court in (///(/ for the Di-strivt of Alaska, See-

Olid D iris ion.

Term Minutes, Special September, 1901. Term, begun

and held at the Town of Xoine in said District and

Division, Sept. 19, 1901.

T^iesday, Nov. 22, 1901, at 10 A. M.

Court convened pursuant to adjournment,
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Present: Hon. ALFRED S. MOORE, Judge.

GEO. V. BOROHSENIUS, Clerk.

JOHN H. DUNX, Deputy Clerk.

H. M. HOYT, United States Attorney.

FRANK H. RICHARDS, United States Mar-

shal.

Now upon tlie convening of court the following pro-

ceedings were had:

JAMES

vs.
No. 1,1(>5.

WILD GOOSE MINING AND TRAD-
ING CO.,

CARLSON et al

vs.

SULLIVAN et al.

;^No. 968.

FORDERER

vs. J. No. D70.

SCHMIDT et al.

Order Extending Time to File Bill of Exceptions.

Upon motion of G. J. Lomen, counsel for plaintiff in

each of the above-mentioned cases, twenty days were

given the plaintiff within which to serve, file and settle

a bill of exceptions in each case.
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III the District Court, liistrivt of Ma-'^ka, SccoihJ Pirisioii.

JOHX CAIJL^OX and (J. J. LO.ME>s,

Plaintiffs,

vs.

CJEOKGE SULLIVAN, et al.,

Defendants.

Bill of Exceptions.

Be it remembered that tlie above-entitled action came

on reonlarlv for trial before the above-entitled conrt,

withont a jnry, Hon. Alfred S. Moore, Jndge, presid-

ing-, on the seventh day of November, 1904, G. J. Lomen

appearing- as attorney for the plaintiffs, and Ira D.

Orton appearing- as attorney for the defendants, where-

n])on the foUoAving proceedings were had:

Plaintiffs off'ered and read in evidence the deposi-

tions of John Carlson, as follows:

In tJic i'liitcd iStatcs District Court f<jr the District of Alas-

kUy ^acoud Dirision.
.":^

JOHN CAKLISON et al.,

Piaintiiis,

vs.

GEOPvGE SULLIVAN et al.,

Defendants.

Stipulation s to Taking Deposition.

It is hereby stipulated and agreed tliat the deposi-

tion of the plaintiff*, John Carlson, may be taken before
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(}. J. Loiiieii, a notary public iu and for the District of

Alaska, residiiio- at Nome, at this time, plaintiff and

defendant being both represented by counsel, and that

the deposition nia,y be taken in sliorthand by Mr. H. 0.

Taylor, and reduced to longhand by him; both parties

vraive all objections to said deposition, but reserve the

right on the trial of the case and when the depositions

lire read, to object to a'?y and all evidence on the

ground of incompetency, irrelevancy and immateriality.

Signature of deponent waived.

Oct. 8, 1904.

G. J. LOMEN,

Attorney for Plaintiffs.

IKA D. ORTON,

Attorney for Defendants.

Jh the Unlivd ^States District Court for the District of Alas-

ka, Hvcond Dirision.

JOHN CAKL^OX et al.,

riaintiffs,

vs.

GEORGE SULLIVAN et al.,

Defendants. /

Deposition of John Carlson.

JOHN CARLSON, being duly svrorn as a witness in

nis own behalf, testified as follows:

Direct Examination.

Q. What is your full name, Mr. Carlson?

A. My full name is John Carlson.
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(Deposition of Johu Oarlsou.)

Q. Wliei e do you li^o? A. In Tacoma.

Q. Tacoiiia, in tiie 8l.ito of ^^'a«bin.^ton?

A. Ye8.

Q. IIoAv old are you? A. Thirty-six.

Q. Are you married? A. Yes.

Q'. What is your business at home?

A. liunning a boat-house.

Q. When did you first come to Alaska?

A. In 1891), in the spring.

Q. In 1899? A. In the spring.

Q. Where did you go? A. Went to Skagway.

Q. AVheu did you go to Xome?

A. In 1900; in the spring.

Q. Did you, while at Xoiue, in 1900, become ac-

quainted Avith the locator of Number Three Bench

Claim, right limit, of Daniels Creek, in this district?

A. Yes, sir.

Q. What was his name? A. AndreAV Samuelson.

(]. Did you have any business transactions with him?

A. We were partners in the claim together.

;Q. You became partners in the claim together?

A. Yes.

Q. Did you buv in with him? A. Yes.

(Witness shown paper marked Plaintiff's Exhibit "A"

for identification.)

Q. What is that paper, Mr. Carlson?

A. That is the deed Samuelson gave to me for the

third interest in the claim.

Q. Did you see him write his name there?
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(Deposition of John Oarlson.)

A. Yes, sir.

Q- I^itl you see the witnesses writ his name there?

A. Yes, sir.

Q. After this paper was signed, what was done with

it?

A. With the paper? It became my property; I kept

it.

Q. Who gave it to you? A. Andrew Samuelson.

Q. What did you pa^^ or do as a consideration for

this deed? A. I worked on the claim.

Q. How long did 3'ou work there?

A. I guess about between fifteen or twenty days off

and on; I did not work steady at it.

Q. Did you prospect the claim?

A. Prospected some of it; yes.

Q. What is this property described in the deed, what

kind of ground is it? A. It is placer ground.

Q. Do you know anything about the pay streak in

that claim?

A. Well, I know a little now; I did not know much

at that time.

Q. What kind of metals does it contain if you know?

A. Gold.

'Q. Is it possible at this time to determine the course

and extent of the pay streak running through that

claim? A. No.

Q. It has not been sufficiently prospected for that

purpose? A. Not by me.

Q. Do you know whether it has otherwise?
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(Deposition of John Carlson.)

A. Yes.

Q. Do you know wlu4her the pay streak has been e>c-

ros(Ml throughout the claim as yet?

A. I do not understand what you mean?

Q. Can you tell how much body of pay there is in all

parts of the claim? A. No.

Q. Where is tlie claim prospected most at the present

time? A. At the lower upper end.

(J. The bench claim joins what creek claim?

A. Joins number three creek claim.

Q. And when you say the lower upper end what do

you mean?

A. It will be the lower end of number four; towards

the lower end of number four.

(). When you say lower do you mean towards the

creek? A. Yes.

il. When you say the upper you mean towards the

north? West from the beach? A. Yes.

i}. Do you think it would be practicable to divide

this claim, partition it by metes and bounds so that

each owner would get his proper share?

A. I don't understand exactly what you mean.

Q. Could you adjust the portions that each person

sliould take by dividing the ground so that each owner

wou.ld get an equal share as to values if you divided \t

by metes and bounds? A. No.

Q. You have asked to have this claim partitioned in

the court? A. Yes.

Q. Now for that purpose do you wish it sold?
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(Deposition of John Carlson.)

A. Yes.

Q. Is that in your opinion the most practicable wa^-

of dividing it? A. Yes.

(Deed, marked Exhibit ^^A" offered in evidence at this

time, together with the proof of execution made by one

of the subscribing witnesses.

)

(Plaintiffs also offers in evidence certified copy of the

record of said deed and asks that the same be attached

to the depositons in lieu of the original.)

Q. Mr. Carlson, have you ever parted with any por-

tion of your interest in this beach claim number three?

A. Yes, sir.

(}. How much and to whom?

A. One sixtli, to ]Mr. Lomen.

Q. ToG. J. Lomen? A. Yes, sir.

Q. Have you parted with any other interests?

A. No sir.

Q. Did you go out to the States in the fall of 1900?

A. Yes, sir.

il When did you return to Nome again?

A. Ill the spring of 1903.

Q. What did you do at that time with reference to

this claim number three bench Daniels Creek; did you

look up the title any? A. On the outside?

i}. No, sir; after you returned? A. Yes, sir.

(>. Wliat did you find at that time?

A. I found it liad boon sohl.

Q. By whom? A. By Joe Venes,

Q. Did anybody else join in that deed?
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(Deposition of Jolin Oarlson.)

A. Samuelson.

(^ Yenes sold \o\\ out? A. Yes.

Q. Dill lie have aii}'- authority to sell you out?

A. No.

Q. Did you recognize that sale, or have you since

ratified it? A. No; did not recognize it.

(}. And you liav« not ratified it since? A. No.

Q. Did you ever liear from Mr. Yennes in regard to

tills property since you left Nome in 1900? A. No.

Q. This sale that you speak of that was made by

A^nes, was that after you left Nome in 1900, after you

left for the outside? A. Yes.

il. Have you heard from him since you left in the

fall of 1900? A. No.

(2. Have you ever received any consideration what-

soever from anyone for any interest in this property ex-

cept as you have received it from G. J. Lomen for the

one-sixth interest sold him? A. No.

(2. Did you ever write Mr. Yenes after you left in

1900? A. Yes, sir.

(). Did you ever receive any answer or reply?

A. No.

(). What did vou do when vou returned to Nome in
*- *j t/

the spring of 1903? A. I went onto the claim.

Q. For what purpose?

A. For to go to work on it.

<). And did anyone interfere with you? A. Yes.

Q. Wlio was that? A. ^Nfr. Sullivan and P>erger.

Q. What did they say to you?
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A. Told me that they had bought the property, and

I had no business there.

il Did you go on the property after that?

A. Yes, sir.

il Who with? A. Mr. Lomen.

Q. Was that immediately prior to commencing this

action? A. Yes.

Cross-examination.

(By Mr. ORTON.)

i}. Do you know Mr. Joe Venes? A. Yes.

<i. How long have you known him?

A. I know him in 1900.

(^ Ever have any business with him?

A. No; nothing else than he should look after the

claims until I should come back.

(}. Never give him any papers signed hj you?

A. ^lade out kind of an agreement that he was to

look after the claims.

i}. You signed it? A. Guess I did.

Q. Do you remember who wrote that out?

A. Yes.

(}. Who? A. Johnson.

(}. Erik Johnson? A. Yes.

il Now, you, after he wrote it out, you signed it and

gnvo it to Mr. Yenes? A. Yes.

Q. Now, look at this paper and see if it is not the

paper?

(Witness examines paper.)

A. That is m}^ name there.
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Q. Did you sign that paper?

A. I think I signed this, yes.

(^ That is your signature, Mr. Carlson?

2\. That is my name.

Q. Is it 3^our signature?

A. Yes, I think I signed it.

Q. You signed it on the margin also? A. No.

Q. You did not?

A. No, that is my name, but not my handwriting.

Q. You mean to say you signed the main bodj'- of this

where it says J. Carlson, but did not sign it where it is

written on the margin? A. Yes, sir.

Q. Where it is signed in the main bod}^, that is your

signature? A. Yes, I think it is.

(}, This one on the margin you say is not your signa-

ture? A. No.

O. You are positive of that? A. I am positive.

Q. Now, then, did you read this paper over?

A. Yes.

Q. Now, you are mistaken when you say you did not

transfer any interest in this claim to any one except Mr.

Lornen? A. No, sir.

Q. You are not mistaken? A. No.
»

Q. What did you do with that paper after you signed

it? What did you do Avith it?

A. Well, I suppose Venes got it.

Q. You gave it to Yenes? A. I did or Johnson.

Q. It was handed to Yenes in your pros(nu*e after

vou signed it? A. Yes.
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Q- By your authority? A. Yes.

i}. Now, listen to this: ''I, the undersigned have this

24th day of September, 1900, transferred to :Mr. Joe

Vc^nnes, of Bluff City, a one-sixtli undivided interest in

bench claim number three on Daniels Oeek on the ri«rht

limit''; do you understand that?

A. I understand that.

i}. You still say you did not transfer him any inter-

est at that time? A. No, sir.

Q. You do not say that now ?

A. I did not transfer it at that time; it would have

been transferred when I come back.

i}. Well, does it not say, ^'this 2i4th day of September,

11K)0, transferred to Mr. Joe Venes, of Bluff Git}', a one-

sixth undivided interest in bench claim number threie

on Daniels CVeek, right limit"; it says that, don't it?

A. Yes.

(J. Now, I will read this: ''Bill of Transfer. I, the

undersigned, have this 24th day of September, 1900,

transferred to :^lr. J. Venes, of Bluff Oity, one-sixth (1/0)

undivided interest in bench claim number three on Dan-

iels Creek on the right limit, and one-half (1/2) undi-

vided interest in placer mining claim number five on

Surprise Creek, and one-quarter (1/4) undivided inter-

est in tlie Oregon Quartz Lode Mining Claim, the three

same being situated in Chinook Mining District, District

of Alaska, Bluff City.

September 24th, 1900.

(Signed) J. OARLSON.
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Witnesses:

EKIK JOHNSON.

W. H. TRIGGS.

On the margin is written the following:

"The same J. Venes to prospect and look after the

above-stated property, and if profitable, to sell it.

( Signed) J. CARLSON."

On the back is written:

"United States of America,
^
I ss.

District of Alaska.
J

On this 7th day of March at Nome, District of Alaska,

before me, Viola C. Orton, a notary public iu and for

the District of Alaska, residing at Nome, personally ap-

])eared Erik Johnson with whom I am personally ac-

quainted, and said Erik Johnson being by me first duly

^'worn deposed an said as follows:

I am the subscribing witness, Erik Johnson, whose

signature is attached to the iustrum( ut written on the

reverse side of this sheet of paper; my residence is now

and was also at the time of the execution of said instru-

ment Bluff City, District of Alaska; at the time of th*-

execution of said instrument, to wit, on the 24th day of

September, 1900, I personally and was acquainted with

J. Carlson, thr» person described in and who executed the

said instrument, and on said 24:th day of September,

1000, at Bluff City. District of Alaska. I was personally

present and saw J. Carlson sign, execute and deliver

said instrument. I further state that said J. Carlson
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(lid then and there prior to the delivery of said instru-

ment sign and execute said instrument by writing and

afiiixing his name to both portions of the same; and

that therafter at said J. Carlson's request myself and one

W. H. Triggs signed the same as subscribing witnesses,

and thereupon the said J. Carlson delivered the same to

the said J. Venes named therein.

Subscribed, sworn to and acknowledged by said Erik

Jolinson before me this 7th day of March 1904.

[Notarial Seal of Viola C. Orton.]

VIOLA C. OETOX,

Notary Public in and for the District of Alaska, Resid-

ing at Nome.

[Endorsed] : Number 26630. Filed for Record at Re-

qucF't of Ira D. Orton, July 22, 1904, at 5 Minutes Past

,^> O'clock and Recorded in Book 129, Page 428, Records

of Cape Nome Recording District, Alaska.

T. M. REED,

\

Recorder.

By W. W. Sale,

Deputy.

Folios 3, indexes—$2.85 paid."

(>. Now, you left in the fall of 1900? A. Yes.

(). You luncn^ heard from Mr. Venes again?

A. No.

(>. And you did not return to Nome until 1903?

A. No.
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Q. Never paid any more attention to this claim at all

nntil yon returned?

A. Not unless I wrote to him a couple of times.

Q. That is all the attention you eve]- paid to the

claim after you left except that?

A. .

Q. Now Mr. Carlson, are you ahsolutely positive that

you did not sign this paper on the margin?

A. Yes, sir.

(Witness shows Defendant's Exhihit No. 1.)

Q. Mr. Carlson are you equally positive that you

signed said instrument in only one place now that your

attention has been called to the fact that one of the sub-

scribing Avitnesses has made proof on the back of said ex-

hibit that you signed in both places?

A. I onlv signed it in one.

Q. Your judgment is not shaken by the fact that

Johnson testified otherwise?

A. No, sir.

Q. Mr. Carlson, at the time you signc^d the exhibit

number 1, at the bottom thereof, was there anything

written on the margin of said exhibit? A. No.

(Defendant's Exhibit No. 1 offered in evidence by the

defendant.)

Redirect Examination.

Q. Did you receive any consideration for the paper,

Defendant's Exhibit No. 1? A. No.
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(Plaintiffs reserve the right to make any and all ob-

jections to the same when in court.)

12 pages—2 75 <—$9.00.

No. 21337.

Monumental Mining District of Alaska,

Aug. 14th, 1900.

This is to certify, that I, undersigned, do hereby give

John Carlson, one-third (1/3) interest in Bench Claim

Xo. 3, on the right limit joining No. 3 creek claim on

Daniels Ci^eek for said John Carlson to do the rcpcutescnt

work on said claim for 1900.

Whereof I have this 14th day of Aug., 1900, affiixed

my hand and seal.

A. SAMUELSON. [Seal]

Witnesses:

CHAS. HERMANSON.
SWEN LARSEN.

District of Alaska,
^
y ss.

Nome Precinct. J

Sw^n Larsen, being duly sworn says, that he is one

of the subscribing witnesses to the within deed of con-

veyance; that his place of residence is Bluff City in said

Precinct and District; that he know the within grantor,

A. Samuelson, at the time of the execution of said deed,

and that said A. Samuelson executed said deed freely

and voluntarily, in the presence of said affiant.

SWEN LARSEN.
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Subscribed and sworn to before me, tin's IGtli dav of

July, 1903, and I hereby certify that I have satisfactory

evidence that said afifiant was a subscribing Avitness to

the Avithin deed.

[Notarial Seal] I. S. THOMPSON,
Notary Public, District of Alaska.

Filed for record 12:35 P. M., July IGth, 1903, request

of G. J. Lomen.

T. :\r. UEED,

Recorder.

W. W. SALE,

Deputy,

^'ol. 122, page 353.

United States of America, "^

District of Alaska, > ss.

Cape Nome Precinct.

I, T. M. Reed, United States Commissioner and Ex-

officio Recorder in and for Cape Nom'^ Precinct, Second

Division, District of Alaska, do h'M'eby certify that the

foregoing is a true, full and com]>]ete co}>y of instru-

ment numbered 21337, as t\.\^ same appears of record in

Vol. 122, page 353, of the records of my office.

Witness my hand and the seal of said office this lOtli

day of September, A. D. 1901.

[Seal] T. M. REED,

U. S. Commissioner and Ex-officio Recorder in and for

Cape Nome Precinct, District of Alaska.
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District Court in and for the District of Alaska, l^ccond Di-

vision.

JOHN OAKLSON et al.,

Plaintiffs,'

vs.

GEOUGE SULLIVAN et al.,

Defendants. /

I, G. J. Lomen, a notain- pnblic in and for the said

District dnly commissioned and qualified, do hereby

certify that pursuant to the stipulation hereto attached,

I did on the eighth day of October, 1904, at the office

for Ira D. Orton, in the town of Nome, in said District,

take the deposition of the said plaintiff, John Carlson,

a witness in his own and plaintiffs' behalf; that said

witness was first duly sworn to testify the truth, the

whole truth and nothing but the truth; that said depo-

sitions were taken in my presence by S. C. Taylor, in

shorthand and under my direction duly transcribed.

That during the taking of said depositions plaintiffs

were represented by counsel and defendants were rep-

resented by their attorney, Ira D. Orton.

Witness my hand and notarial seal this 15th day -of

October, 1904.

[Notarial S^al] G. J. LOMEN,

Notary Public, District of Alaska, Residing in Nome.
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Endorsenieut ou back of deposition:

No. . In the United States District Court for

the District of Alaska, Second Division. John Carlson

et al., vs. Geo. Sullivan et al. Deposition of John Carl-

son. This deposition filed Nov. 4, 1904, was published in

open court this Tth day of Nov. 1904. Jno. H. Dunn,

Depty. Clerk.

Envelope containing deposition endorsed on back:

No. 968. In the District Court, District of Alaska,

2d Div. John Carlson et al., vs. Geo. Sullivan et al.

Deposition of John Carlson, a witness for plaintiff taken

before the undersigned. G. J. Lonien, Notary Public,

Dist. of Alaska, Residing in Nome. Filed in the Office

of the Clerk of the U. S. Dist. Court, Alaska, Second

Division, at Nome, Alaska. Nov. 4, 1904. Geo. V.

Borchsenius, Clerk. By Jno. H. Dunn, Deputy Clerk.

This deposition was published in open court this Tth

day of Nov. 1904. Filed Nov. 4, 1904. Jno. 11. Dunn,

Dpty. Clerk. (Envelope addressed to Geo. V. Borchse-

nius, Clk. U. S. Dist. Court, Nome, Alaska.)

In connection with said depositions, the plaintiffs

then introduced in evidence the deed from A. Samuel-

son to John Carlson, together Avith the proof of its exe-

cution and other endorsements, as follow^s:



38 John Carhoii and G. J. Lonicn

(Deposition of John Carlson.)

Plaintiffs' Exhibit "A."

Monumental Mining District of Alaska,

Aug. 14, 1900.

Tl)is is to certify that I, undersigned, do hereby give

John Carlson onetiiird (1/3) interest in Bench Claim No.

8 on the riglit limit joining No. 3 Creek Claim on Daniel

Creek for said John Carlson to do the repenteseut ^York

on said claim for 1900.

Whereof I have this 14th day of Aug. 1900, affixed

my hand and seal.

A. SAMUELSON. [Seal]

Witnesses:

OHAS. HERMANSON.

SVEN LARSEN.

District of Alaska, ^,

I ss.

Nome Precinct.
J

Sven Larsen, being first duly sworn, says that he is

one of the subscribing v/itnesses to the within deed of

conveyance; that his place of residence is Bluff City in

ir.aid Precinct and District; that he knew the within

grantor, A. Samuelson, at the time of the execution of

said deed, and tliat said A. Samuelson executed said

deed freely and voluntarily in the presence of said affi-

ant.

SYEN LARSEN.
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Subscribed Jiiid sworu to before me tliis IGtb day of

July, 1903, and I hereby certify that I have satisfactory

evidence that said afriant was a subscribing' witness to

the within deed.

[Notarial Seal] I. S. THOMPSON,

Notary Public, District of Alaska.

Filed for record at request of G. J. Lomen, Jul. 10,

1003, at 35 nunutes past 12 o'clock and recorded in Book

122, pag'e 353, Records Cape Nome Recording District,

Alaska, T. M. Reed, Rec. By AV. AV. Sale, Deputy. 3

folios. 3 Ind. |2.45 paid.

[Endorsed]: Filed in the office of the Clerk of the

U. S. Dist. Court, Alaska, Second Division, at Nome,

Alaska. Nov. 7, 1901. Geo. A\ Borchsenius, Clerk. By

Jno. H. Dunn, Deputy Clerk. No. 968. Plff. Ex. "A."

No. 7/04. J.H.D.

Also the following deed from John Carlson to G. J.

Lomen:

Plaintiffs' Exhibit "B."

This indenture, made the IGth day of July in the year

of our Lord one thousand nine hundred and three be-

tween John Carlson of Nome, Alaska, the party of the

first part, and G. J. Lomen, of the same place, the party

of the second part:

Witnesseth, that the said party of the first part, for

and in consideration of the sum of one dollar lawful

money of the United States of America, and other valu-
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able considerations to liim in hand paid by the said

party of the second part, the receipt wliereof is hereby

acknowledged, does by these presents i:>Tant, bargain,

sell, remise, release, and forever qnitchniii nnto tlie said

party of the second part, and to his heirs and assigns

tiio undivided one-sixth (1/0) of that certain placer min-

ing claim lying and being in the Cape Nome Recording

District, District of Alaska (formerly the Monumental

and Bluff Mining Districts in said District of Alaska)

known and described as Bench Claim Xo. Three (3) west

side of No. 3 on Daniels Creek (right limit, first tier).

Together with all the dips, spurs, angles, and varia-

tions and also all the metals, ores, gold and silver-bear-

ing quartz, rock and eartli therein; and all the riglits,

privileges and franchises thereto incident, appendant

and appurtenant, or therewith usually liad and enjoj-ed;

and also all and singular the tenements, hereditaments

and appurtenances thereto belonging, or in anywise ap-

pertaining, and the rents, issues and profits thereof;

and also, all the estate, right, title, interest, property,

possession, claim and demand whatsoever, as well in

laAv as in equity, of the said party of the first part, of,

in and or to the said premises, and every part and par-

cel thereof, with the appurtenances.

To have and to hold, all and singular the said prem-

ises, together with the appurtenances and privileges

thereunto incident, unto the said party of the second

part. )
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In witiu ss wlu^rof, tlio said party of the first part has

iiereuuto set Lis hand and seal th(^ day and year first

above written.

JOHX OAKLSON. [Seal]

. [Seal]

. [Seal]

. [Seal]

. [Seal]

Signed, seale<l and delivered in the presence of:

SYEN LAKSEN.

I. S. THOMPSON.

District of Alaska, n

J>

ss.

Nome Precinct.
J

On this IGth day of fluly, A. D. one thousand nine

hundred and three before nie, I. S. Thompson, a notary

Dublic in an'] for tiie ])!• trict of Ala^;ka, residiniv there-

in, duly commissioned and (jualified, ])ersonally a])-

peared John Carlson, known to me to be tlie person de-

scribed in, wliose name is subscribed to, and wlio exe-

cuted the witliin instrument, and lie acknovrledged tliat

he executed th(^ sairiO as 'iiis free act and deed.

In witness wliereof, I liave lierunto set my liand and

aftixed my onicial seal in tlie District of Alaska, th(* day

and year last above written.

[Notarial Seal]. I. S. TITO:\rPSON,

Notary Public within and for th(^ District of Alaska,

Nome, Alaska.
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[Endorsed]: 2lL,354. Deed of Mining Claim. John

Carlson to G. J. Lomen. Dated A. D. 190—.

Filed for record at the request of G. J. Lomen, Jul. 1(>,

1903, A. D. 1903, at 15 min. past 3 o'clock P. M., and

recorded in Book 119 of Deeds, page 385, Nome Precinct

T^^cords. T. :M. Reed, Recorder. By W. W. Sale, Dep-

uty Recorder. 5-3-3.25. Filed in the office of the Clerk

of the U. S. Dist. Court, Alaska, Second Division, at

Nome, Alaska. Nov. 7, 1904. Geo. V. Borchsenius,

Clerk. By Jno. H. Dunn, Deputy Clerk. 9G8. Plffs.

Ex. '^B.'' Nov. 7/04. J.H.D.

Tliereupon the defendants offered, in connection with

Hie cr()SR-exninin-^ti(^'fi of the phiintiff, John Carlson in

his deposition, and as a part thereof, tlie paper writing

liereinafter set forth, h.eaded "Bill of Transfer," horn

the plaintiff J. (\xrlson to J. Venes, together vv^ith the

proof of excution thereof by one of the «i]'^;jscribing wit-

nesses.

Plaintiffs objected to the introduction of said paper

in (evidence on the grounds that tlie same was incompe-

tent, irrelevant and immaterial, and, because no proper

^'oundation liad been laid for its admission in evidence.

Tiie plaintifiS separately and f(u^ the same reasons ob-

jocred to that part of said paper Avritiug, in the margin

thoicof, to wit: ''Tlie same J. Venes to prospect and look

afhir Ihe above-stated property and if profitable sell

it.''



/•.9. Cronje l^nHir(in el al. 48

(Deposition of Jolin Oarlson.)

The Court overruled said objeetions, to wliicli rul-

ings t-ie plaiulirfs duly excepted, and said exceptions

wore allo'.ved and said paper admitted in evidence, as

follows:

Defendants' Exhibit No. 1.

BILL OF TRAXSFEK.

I, the undersigned, have this 4tli day of Sept., 1900,

transferred to ^Ir. J. Yenes of Bluff City one-sixth (l/(>)

undivided interest in Bench Claim Xo. 3 on Daniels

Creel: on tlie right limit, and one-half (1/2) undivided

interest in placer mining claim No. 5 o7i Surprise Creek.

And one quarter (1/4) undivided interest in Oregon

<]aartz Lode ^ilining { lahn, i\u^ rliree r^.nme being situ-

ated i]i Cliiuook ^[ininf>- District, District of Alaslva.

Bluff City, Sept. 24, 1900.

J. CABLSON.

^Yitness:

ERIC JOIIXSOX.

W. If. TBICxCt.

John Carlson et al. vs.. C{>o. 11. Sullivan et al. De-

fondants' Exliibit Xo. L

]^(^])0.u1ion of I'h'U' Jo-uif^'Son Oct. lOlh, l!]Oi-.

L. F. TIIO:\rAS,

Xolary Public in and Tor District of Alaska.
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The same J. Venes to prospect and look after the

above stated property, and if profitable sell it.

J. OAKLSOX.

(In pencil at bottom): Defts. Ex. No. 1. Dep. J. Carl-

son. Oct. 8, 1904.)

United States of America,
]

District of Alaska.

^ ss.

On this 7th day of March at Nome, District of Alas-

ka, before me, Viola C. Orton, a notary public in and

for tlie District of Alaska, residin^^ at Nome, person-

ally appeared Eric Johnsson, with whom I am person-

ally acquainted and said Eric Johnsson beino by me

first duly sworn, deposed and said as follows: "I am

the subscribing* witness Eric Johnsson whose sipiature

is attaclied to the instrument written on the reverse

side of tliis sheet of paper. My residence is now and

Avas also at the time of execution of said instrument

Bluff City District of Alaska. At the time (jf tlie exe-

cution of said instrument, to wit, on tlie 24th day of

Soptemb(^r, 1900, I personally knew and was acquainted

with J. Carlson, the person described in and who

executed the said instrument and on said 24th day of

September, 1900, at Bluff City, District of Alaska, I was

personally present and saw J. Carlson sign, execute and

deliver said instrument. 1 further state that said J.

Carlson did then and there prior to the delivery of said

instrument, sij^n and execute said instrument by writing
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and affixing his name to both' portions of tlie same and

that thereafter, at said J. Carlson's reqnest, myself and

one W. H. Thiag- signed the same as snbscribino- wit-

nesses, arid therenpon the said J. Carlson delivered the

same to the J. Venes named therein.

EEIC JOHXSSOX,

V. C. O., X. P.

Subscribed and sworn to and acknowledged b}^ said

Eric Johnsson before me this 7th day of March, 1904.

[Notarial Seal] VIOLA C. ORTON,

Notary Public in and for the District of Alaska, Resid-

ino- at Nome.

[Endorsed]: 26,030. I'iled for record at request of

Ira D. Orton, Jul. 22, 1904, at 05 minutes past 3 o'clock,

and recorded in book 129, page 42S. Records Cape

Nome Recording District, Alaska. T. ^1. Reed, Rec.

By W. W. Sale, Deputy. 4 folios, 3 Ind., .?2.85 paid.

Filed in the Office of the Clerk of the F. S. Dist. Court,

Alaska, Second Division, at Nome, Alaska. Nov. 7,

1904. Geo. V. Borchsenius, Clerk. By Jno. FT. Dunn,

Deputy Clerk. (In pencil): No. 908 E. Deft. Ex. No. 1,

J. H. D. Nov. 7/04.

The plaintiffs then called as a witness in their be-

half PAFL KJECrSTAD, who being duly sworn, testi-

fied as follows:

My name is Paul Kjegstad. I am thirty-six years

old. I reside in Nome—since 1889. I have been in
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Alaska. First came to Nome in '99. I am acquainted

with Daniels Oteek in this District. I have known the

Creek since January, 1900. I am pretty well acquainted

with the Nome Recording District. There is not more

than one Daniels C^eek in said District that I know of.

I think I would know if there was. I am acquainted

with John Carlson. I met him, I think, in 1900, and

then I do not think I met him again until 190'3. I am

acquainted with the Bench Claim known as Bench Claim

No. 3 on Daniels Creek. My business is that of min-

ing. I have been mining more or less since '89. I have

been placer mining. From my knowledge of Bench

Claim No. 3, right limit of Daniels Cteek, I don't think

it would be practicable to partition that claim by metes

and bounds, so as to give the owners thereof their equal

shares, values considered.

^Ir. ORTON (for the Defendants).—We will admit

that a partition of the property by metes and bounds

cannot be had, and that the only way in which the prop-

erty could be divided would be by a sale and a division

of tlie proceeds; but we do not admit that the title has

been adjudged to be in any adverse claimants, so far.

We do not make any contention so far as the proposi-

tion of partition is concerned, because Ave do not want

to take up the time of the Court, we do not dispute that

j)roposition.
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Mr. LOMEN (for Plaintiff's).—Under that admission

we will not go any farther with this line of testimony.

No cross-examination.

The plaintiffs then offered in evidence the answers of

the defendants for the purpose only of taking their ad-

missions as to their title and interest in the property in

question, on the theory that the greater includes the

less, and to the extent alleged in the complaint, to wit,

two-thirds in the defendants.

The COURT.—It may be considered as admitted in

evidence, and the reading waived.

And thereupon the plaintiffs having rested their case,

defendants moved as follows: !

Mr. ORTON.—Come now the defendants and move to

dismiss this action upon the following grounds:

1st. That it does not appear that the plaintiffs and

defendants, or any of the defendants, hold and are in

possession of the real property involved in this action

as tenants in common.

2d. That an action or suit in partition is not the

proper form of action in whicli to litigate disputed

questions of title to lands.»

3d. That this action should be brought in ejectment,

or in a suit in ejectment, under the statute, and not a

suit in partition, because the Court has no jurisdiction

in this action for the reasons that it is incumbent upon

plaintiff first to establish his title at law, before he can
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proceed in this court for a partition, or in partition pro-

ceedings where his title is denied as it is in this case.

4th. Tliat tlie issues raised in this action are issues

which shouhl be tried bj an action at law, before a jury,

in ejectment, or other proper suit, and not bj a suit in

partition.

The COURT (After Aroument of Counsel).—I am still

better convinced than ever that we cannot entertain

jurisdiction in this action, for the single reason, not to

speak of other reasons, that the defendants have the

right to have the question of the disputed title deter-

mined in an action at laAv, before a jury. We sustain

the motion to dismiss upon that ground.

To wliich ruling of the Court the plaintiifs duly ex-

cepted, which exception was allowed.

That thereafter, on the 12tli day of November, 1904,

the plaintiffs served on Ira D. Orton, attorney for the

defendants, and filed in said court the following pro-

posed findings of fact and conclusions of law:
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In the District Court j(tr the District of Alaslca, l^^ccond

Divib'ioN.

JOHN CAPiLKON and GUDBriAXI) J.

LOMEN,
riaiiitiiTs, ^

vs. /

f

I

GEOROE SULLIVAN, JA(^OB BER
GER, W. H. EMERSOX, O. ASHBV,
JOS. T. SULLnWN and THE TOP-

KOK DITCH COMPANY (a Corpo-

ra tiou),

Defendants. /

Plaintiff's Proposed Findings of Facts and Conclusions o'

Law.

The above-entitled action having i'ei>nlarly come on

for hearing- before said Court, without a jnry, on the

seventh da}' of November, 190 i, ('. J. Lonien appear-

ing- as attorney for plaintiffs and Ira D. Orton appear-

ing as attorney for defendants, and tlie Court having

heard the proofs of the Plaintiff's, and the defendants

having offered no proof and the (Nnut having consid-

ered the same and the arguments of said attorneys

thereon and the pleadings in said action, and the Court

having on the eighth day of November rendered its de-

cision herein, the plaintiff's above uamed now propose

and submit to the Court and request said Court to find

and make the following findings of fact and conclusions

of law:
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FINDINGS OF FACT.

First: That thc^ summous and complaint in said ac-

tion were duly served on the defendants above named

and filed in said court and that the defendants there-

after duly appeared therein. '

Second: That the title to the premises hereinafter de-

scribed is deraigned b}^ the plaintiffs and defendants

from the same source and through the common grantor

of said premises one, A. Samuelson. '

Third: That the plaintiffs above-named and the de-

fendants George Sullivan, Jacob Berger, W. H. Emer-

son, Joseph T. Sullivan and O. Ashb}^, at the time of

the commencement of this action, were and now are

tenants in common of, and own and possess and hold

as tenants in common that certain placer mining claim

lying and being in the Gape Nome Kecording District,

in the District of Alaska, known and described as

Bench Claim Number Three, opposite and adjoining

Creek Claim Number Three on the right limit of Daniels

Creek, which is a stream emptying into Behring Sea at

Bluff City in said District.

Fourth: That the plaintiffs and the defendants last

above named have an estate of inheritance in said min-

ing claim and that the extent of the estate of each of

said parties therein is as follows: John Carlson, one-

sixth; G. J. Lomen, one-sixth; George Sullivan, four-

thirtieths; Jacob Berger, four-thirtieths; W. H. Emer-

son, four-thirtieths; O. Ashby, four-thirtieths and J.

T. Sullivan, four-thirtieths. Each of said shares or in-

terest being undivided.
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Fifth. That on the fourteenth day of August, 1900,

said A. KSamuelson, being then and there the owner of

said premises, sold and conveyed to said phiintift' John

Carlson the undivided one- third interest in and to said

premises by deed in writing bearing date on said day

last aforesaid and under seal, duly witnessed and there-

after duly proved and recorded.

Sixth. That thereafter on the sixteenth day of July,

1903, said John Carlson sold and conveyed to said G. J.

Lomen the undivided one-sixth of said preiiiises by deed

in writing, duly signed, sealed, acknoAvkdged and re-

corded. ^

Seventh. That except as the title appears in said

Carlson and Lomen, as aforesaid, tlie title to said prem-

ises is admitted by the pleadings herein to be in the

defendants last above named, share and share alike,

and the Court therefore* finds the facts so to be.

Eighth. That said premises are valuable only for

the gold and other precious minerals deposited therein,

but that said gold is so distributed and said claim is

so situated with reference to said de])osits, that actual

partition of said premises cannot be made without

great prejudice to the owners, and that in equity and

fairness it will be necessary to sell said premises and

divide the proceeds of such sale between the parties,

the owners of said premises, according to their rights

and interests respectiveh' as above set forth.

Ninth: That the allegations of the several answers

herein are not proven, and therefore except as herein-

before found to be not true.
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CONCJ^USIOXS OF LAW.

The Court finds as conclusious of law as follows:

First: That the title to tlie premises above named is

in i3laintiffs and defendants as above set forth.

Second: That the plaintiffs are entitled to have said

premises sold, and that one or more referees be ap-

pointed for that purpose by the Court, Avith such powers

as are prescribed by law and as may be directed by the

Court.

Third: That the proceeds of the sale of said prop-

erty, after payment of costs of the action, shall be dis-

tributed by the Court between the said ])arties accord-

ing to their respective interests as aforesaid.

Fourth: That until such sale and the confirmation

thereof the above-named defendants, their officers, ser-

vants and agents, ought to be enjoined and restrained

from interfering Avith the plaintiffs or either of them in

their use and enjoyment of said claim as tenants in

common thereof.

Respectfully submitted,

G. J. LOMEN,

Attorney for Plaintiffs.

Service 'of the within proposed findings is hereby ad-

mitted at Nome, Alaska, this 11th day of November,

1904.

IRA D. ORTON,

Attornev for Defendants.
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[Eudoi-i^ed]: No. 9()8. In the Uuited States District

Court for the District of Ahi>'ka, SimoikI Division. John

Carlson et al. vs. (jeor^e Sullivan et al. lUaintift's' Pro-

posed Findings of Fact and Conclusions of LaAv. Filed

in the Office of the Clerk of tlie U. S. Dist. Court, Alaska,

Second Division, at Nome, Alaska. Nov. 12, 1004. Geo.

A'. Borchsenius, Clerk. B}- Jno. H. Dunn, Deput^^ Clerk.

G. J. Lomen, Attv. for Plffs.

That thereafter, on the 10th day of November, 1904,

th^ defendants made application to said Court for entry

of judgment of dismissal of said action, to which entry

of judgment the plaintiffs objected, as follows: Come

now the plaintiffs and object to the entry of judgment

for defendants as prayed for, on the following grounds:

1st. The Court has no power to enter judgment of

non-suit against the plaintiff's, because none of the con-

ditions for a non-suit have arisen.

2d. The propos(^d judgment is not based upon any

lindings of fact or conclusions of law made or tiled

lierein, and is contrary to law and the evidence.

3d. Said proposed judgment is contrary to the pro-

]iosed findings of fact and conclusions of law filed here-

in by plaintiffs, and to which no objections have been

filed b\' defendants, although one week has elapsed since

the filing of said proposed findings and conclusions.

4th. That no hearing has been had on said proposed

findings of fact and conclusions of law.

Said objections were then taken under advisement by

the Court.
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That thereafter, on the 26th day of November, 1904,

the Court overruled said objections, refused to make

or file any findings of fact or conclusions of law, and

especially the proposed findings of fact and conclusions

of law filed by plaintiffs, or any or either of them, and

signed the judgment of dismissal herein.

To all and singular the rulings, refusals and acts

of the Court aforesaid, the plaintiffs duly excepted,

A^'hich exceptions were allowed by the Court.

And inasmuch as the foregoing proceedings do not

appear otherwise of record, the said plaintiffs, within

the time allowed by law and the order of said Court,

duly entered of record, present this bill of exceptions

and pray that the same may be settled and filed.

Dated December 7th, 1904.

G. J. LOMEN,

Attorney for Plaintiffs.

The foregoing bill of exceptions having been duly

served, filed and presented for settlement within the

time allowed by laAv and the order of said Court, and

said bill of exceptions being found full, true and cor-

rect, is hereby settled and allowed in open court.

Done in open court at Nome, Alaska, this 22d day of

December, 1904, being a regular day in the special

term of said court held at Nome, Alaska, and being the

same term at which the judgment herein was entered.

ALFRED kS. MOORE,

Judge District Court, District of Alaska, Second Di-

vision.
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Due service of the foregoing- i)roposed bill of excep-

tious is hereby adiuittetl at Nome, Alaska, this 7th day

of December, 1904.

IRA D. ORTON,

Attorney for Defendants.

[Endorsed]: Xo. DG8. In the United {States District

Court for the District of Alaska, Second Division. John

Carlson et al. vs. Geo. {Sullivan et al. Proposed Bill of

Exceptions. Filed in the Office of the Clerk of the U. S.

Dist. Court, Alaska, Second Division, at Nome, Alaska.

Dec. 8, 1904. Geo. V. Borchsenius, Clerk. By Angus

McBride, Deputy Clerk. G. J. Lomen, Atty. for Plffs.

Refiled in the Office of the Clerk of the U. S. Dist. Court,

Alaska, Second Division, at Nome, Alaska. Dec. 22,

1904. Geo. Y. Borchsenius, Clerk. By Angus McBride,

Deputy Clerk.

Jit the Dl'itrlei Court, Di-sti'iet of Ala-slu, l^^vcoiul Division,

JOHN CARLSON et al.,

Plaintiffs,

YS.

GEORGE SULLIVAN et afl..

Defendants.

Stipulation rnd Affidavit in re Value of Premises.

It is hereby stipulated and agreed that the value of

the subject matter of the above-entitled action exceeds

the sum of five hundred dollars, and that this stipula-
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tioii shall be tak(Mi as proof of that fact, witliout other

or further showing.

(}. J. LO:MEy,

Attorney for Plaintiffs.

IRA 1). oirroN,

Attorney for Defendants.

Dated June , 1904.

In (he Disirk't Vtmrl^ Disiricl of AlasJca, Second Dkision.

JOHN CAKLSON et al., \

Plaintiffs,

. YS.

GEOKGE SULLIVAN et al.,

Defendants.

Affidavit of G, J. Lomen.

(jr. J. Lonieii, bikini;- duh' sworn, saA's that he is ac-

(juainted with the premises, the subject matter of the

above-entitled action, and that the value thereof exceeds

the sum of tive hundred dollars.

G. J. LOMEN.

Subscribed and sworn to before me this 11th day of

August, 1905.

[Seal] ANGUS McBIMDE,

Deputy Clerk District Court, Alaska, Second Division.

[Endorsed]: No. 9()8. In the United States District

Court for the District of Alaska, Second Division. John

Carlson et al. vs. (Jeo. Sullivan et al. Stipulation and

Affidavit in re Value in Controversy. Filed in the Office
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of the Clerk of the U. S. Dist. Court, Alaska, Second Di-

vision, at Nome, Alaska. Aug. 12, 1905. (Jeo. V,

]lor(hs(Miius, ( le:k. I^y Angus Mel^ride, Deputy Clerk.

(J. J. Loiueu, Attv. for Pllfs.

/// ih(> I'liitcd ^states District Court, in and for ihc District

of Alasl'a, Second Division.

JOIIX CAKLSOX and OUDm?AXi) J. ^

l.OMEX,

Plaintiffs,

vs.

OEOK(JE SULLn AX, JACOB BEK
(JEK, \V. II. EMEKSOX, (). ASllBY,

JOS. T. SrLLP>'AX and THE TOP-

KOK DITCH (X>:MPAXV (a (^)ri)o-

ratioiji).

Defendants.

Petition for Appea! in Equity.

Come now tlie j'laintiffs in the above-entitled action,

Jolm Carlson and (i. J. Lomen, and conceiving them-

selves aggrieviHl by Cne jud.ument and decree made and

entered in said cause on the 2()th day of November, 1904,

do liereby ap])eal from said judgment and decree, and

from the whoh^ tliereof, to tlie Cnited States (Mrcuit

Court of A])peals for the Nin.tli drcuit. for tlu^ reasons

sp(Hiti(Ml in the assignmc^U of errors, which is tiled hovc-

with, and they pray that this appeal may be allowcMl,

;!nd tliat a transcri])t of the riH-ords, ]>iociHMlings and

papers upon which said judgment and decree was made
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and entered, duly authenticated and certified, may be

sent to tlie United States Circuit Court of Appeals for

the Ninth Circuit.

G. J. LOMEN,

Attornej^ for Plaintiffs.

The foregoing' petition is herebj^ granted, and it is

ordered that the appeal mentioned therein be, and the

same is hereby allowed; plaintiffs, the appellants here-

in, to give a bond for costs in the sum of five hundred

dollars.

I hereby certify and find that the value of the subject

matter of said action exceeds the sum of five hundred

dollars.

Done in open court at Nome, in the District of Alaska,

this 12 day of Aug., 1905.

ALFIJED S. MOORE,

Judge of the District Court, District of Alaska, Second

Division.
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Jn the Di-strief Courts ])is'lri<-f of Mn-ska^ Second DivisloiL

JOIIX CARLSON and (i. J. LO^[EX,

Plaiutiffs,

YS.

GEORGE SULLIVAN, JACOB BER-

GER, W. II. EMERSON, O. ASIIBY,

JOS. T. SULLIVAN and THE TOP-

KOK DITCH COMPANY (a Corpo-

ration),

Defendants.

Assignment of Errors.

Come now the plaintiffs in the above-entitled action

and assic^n the foUowino^ errors as having been com-

mitted upon the trial and in the proceedings in tlie

above-entitled action, which errors the plaintiffs intend

to and do relv upon appeal:

1. The Court erred in overrulino- the objections of

l)laintiffs to the introduction in evidence, as a part of

llie cross-examination of the plaintiff Carlson, Defend-

ants' Exhibit No. 1, and in admittino" the same in evi-

dence. The followinp; is a copy of said Exhibit No. 1:

BILL OF TRANSFER.

I, the undersio,nod, have this 24 day of Sept., 1900,

(ransferred to ^Ir. J. Venes of Bluff City, one-sixth {},)

undivided interest in Bencji (^aim No. 3 on Daniels Creek

on the right limit, and one-half (I) undivided interest
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ill jylacer iniiiiiio- claim No. 5 ou Siir])rise CrcH'lc. And oiie-

qunrt('r {]) niulivi(l{Ml intert^sl in Oregon Quartz Lode

Minin<4- C1ain], Mie three same being sitnat(H] in Chin-

ook ^Fining District, District of .\hiska.

P,lnlT (^ity, Sept. 24, 1900.

J. CARLSON.

Witnesses

:

ERIC JOHNSSON.

W. H. TKIGG.

(Defts. Ex. No. 1. Dep. J. (^arlson. Oct. 8, 1904.

Deft. No. 1.)

(Written on margin:)

Jolni Carlson et al. vs. Ceo. IT. Sullivan et al. De-

fendants' Exlnl)it No. 1. Deposition of Eric -Johnson.

Oct. lOtli, 1901. L. V. Tliomas Notary Public in and

for District of Alaska.

The same J. \\^nes to prosp(Mt and look after the

abo^'e stated pro])ei ty, and if profitable sell it.

J. CARLSON.

(Written on back:)

United States of America,

District of Alaska. j
I..

On this Ttli day of ^NFarch at Nome, District of Alaska,

before uie, \'iola C. Orton, a notary public in and for

llie District of Alaska, residing at Nome, personally

a.ppearcMl Eric Jolmson, with whom I am ])ersonally ac-

quaintcMl, and said Eric Johnson being by me first duly
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sworn, deposed aud said as follows: "I am the sub-

scribing witness Eric Joliuson, whose signature is at-

tached to the instrument written on the reverse side

of this sheet of ])aper. ^fy residence is now and was

also at the time of execution of said instrument Bluff

City, District of Alaska. At the time of the execution

of said instrument, to wit, on the 24th day of Septem-

ber, 1900, I personally knew and was acquainted with

J, Carlson, the person described in and who executed

the said instrument, and on said 24th day of September,

1900, at Bluff City, District of Alaska, I was personally

present and saw^ J. Carlson sign, execute and deliver

said instrument. I further state that said J. Carlson

did then and there, prior to the delivery of said instru-

ment, sign and execute said instrument by writing and

affixing his name to both portions of the same, and that

thereafter, at said J. Carlson's request, myself and one

W. H. Triag signed the same as subscribing witnesses,

and thereupon the said J. Carlson delivered tiie same

to the J. Yenes named tlierein.-'

ERIC jonxsoN.

Subscribed and sworn to and acknowledged by said

Eric Johnson before me this 7th day of March, 1904.

[Notarial Seal] ' VIOLA C. ORTON,

Notary Public in and for tlie District of Alaska, Resid-

ing at Nome.

[Endorsed]: 2r>,()30. Filed for I^ecord at Request of

Ira D. Orton. July 22, 1904, at 05 Minutes Rast 3

o'clock, and Recorded in Book 129, page 428, Records
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Cape Nome Recording- District, Alaska. T. M. Reed,

Rec. By W. W. Sale, Deputy. 4 folios 3, Ind. 2.85 paid.

Filed in the Office of the Clerk of the U. S. Dist.

Court, Alaska, Second Division, at Xome, Alaska. Nov.

7, 1904. Geo. Y. Borchsenius, Clerk. By Jno. H. Dunn,

Deputy Clerk.

2. The Court erred in dismissing said action on mo-

tion of the defendants and under objections of plaintiffs.

3. The Court erred in entering judgment in said ac-

tion without findings of fact or conclusions of law made

or filed in said action.

4. The Court erred in refusing to make findings and

enter judgment for plaintiffs upon findings of fact and

conclusions of law proposed and filed by plaintiffs, and

upon tlie evidence submitted by plaintiffs.

5. The Court erred in entering judgment of dis-

missal in said action.

Wherefore plaintiffs pray that said judgment and de-

cree be reversed, with directions to enter judgment

ordering a sale of the premises described in the com-

plaint, and a division of the proceeds of such sale as

])rayed for in the complaint, and for such otlier relief

as the Court may deem proper in the premises.

G. J. LO:\IEN,

Attorney for Plaintiffs.
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In the United l^tatcs District Court, in and for the District

of Alaska, Second Division.

JOHN CAKLSON and G. J. LOMEN, ^

*i

Plaintili's, \

vs.

<iE01lGE SULLIVAN, JACOB BER-

GEB, W. H. EMERSON, O. ASHBY,
JOS. T. SULLIVAN and THE TOP-

KOK DITCH COMPANY (a Corpora-

tion),

Defendants.

Bond on Appeal.

Know all men by these presents, that we, John Carl-

son and G. J. Lomen the plaintiffs above named as prin-

cipals, and Geo. Sennes and B. A. Chilberg, as sureties,

are held and firml}^ bound unto the said defendants,

George Sullivan, Jacob Berger, W. H. Emerson, O.

Ashby, Jos. T. Sullivan and the Topkok Ditch Company,

in the full and just sum of five hundred dollars to be

paid to the said defendants, their attorneys, executors,

administrators or assigns; for the payment of which

well and truly to be made we bind ourselves, our heirs,

executors, and administrators, jointly and severally, by

these presents.

Sealed with our seals and dated this 8th day of Aug.

1905.

The condition of this obligation is such, that whereas,

lately at a session of the District Court, in and for the

District of Alaska, Second Division held in the town of
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Nome in said District, in a suit pending in said court,

wherein said plaintiffs, the appellants herein, were

plaintiffs, and the obligees herein were defendants, a

judgment and decree was, on the 26th day of November,

1904, rendered against said plaintiffs; and the said

plaintiffs having obtained from said District Court an

order allowing an appeal to the United States Circuit

Court of Appeals for the Ninth Circuit, and a citation

directed to said defendants is about to be issued, citing

and admonishing them to be and appear at a session of

the said United States Circuit Court of Appeals for the

Ninth Circuit, to be held at San Francisco, California:

Now the condition of this obligation is such, that if

tlie said plaintiffs on appeal shall prosecute their ap-

peal to effect, and answer all costs that may be awarded

against them, if they fail to make their plea good, then

this obligation to be void; otherwise to remain in full

force and virtue.

G. J. LOMEN. [Seal]

JOHN CARLSON,

By G. J. LOMEN,

His Atty.

.

^ GEO. SENNEiS. [Seal]

B. A. CHILBERG. [Seal]

'
—-. [Seal]— ~. [Seal]

In witness, in presence of:

CHAS. SANFORD and

CARL. J. LOMEN.
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District of Alaska,

Nome Precinct.
J

V ss.

Geo. Sennes and B. A. Oliilberg, being first severally

duly sworn, each for himself, deposes and says that he

is the identical person who signed, subscribed and exe-

cuted the foregoing bond a surety thereon; that he is a

resident of the District of Alaska; that he is not an at-

torney, counselor, marshal, deputy marshal, commis-

sioner or clerk of am^ court or other officer of any court;

that he is worth the sum of five hundred dollars over

and above all debts and liabilities and property exempt

from execution.

GEO. SENSES,

B. A. CHILBERG.

Subscribed and sworn to before me this 8th day of

Aug. 1905.

[Seal] G. J. LOMEN,

Notary Public, District of Alaska.

The foregoing bond is hereby approved this 12tli day

of Aug. 1905.

ALFRED S. MOORE,
'> Judge of the District Court.

[Endorsed]: No. 968. In the United States District

Court for the District of Alaska, Second Division. John

Carlson et al. vs. Geo. Sullivan et al. Petition for Ap-

peal and Order Assignment of Errors and Bond on Ap-

peal. Filed in the Office of the Clerk of the U. S. Dist.

Court, Alaska, Second Division, at Nome, Alaska. Aug.
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12, 1905. Geo. V. Borclisenius, Clerk. By Angus Mc-

Bride, Deputy Clerk. Vol. 3, Orders and Judgments, p.

431. Vol. 3, Civil Bonds, p. 139. G. J. Lomen, Atty. for

Pills. McB.

hi llic Di'Strict Court, in and for the District of Alaska^

Second Division.

JOHN CAKLHON and GUDBKAXD J.i

LOMEN,
Plaintifts,

vs.

UEORGE SULLIVAN, JACOB BER-\ No. 968.

GER, AV. H. EMERSON, O. ASHBY,
JOSEPH T. SULLIVAN, and THE
TOPKOK DITCH COMPANY (a Cor-

poration),

Defendants.

Clerk's Certificate to Transcript.

I, Jno. H. Dunn, clerk of the District Court of Alaska,

Second Division, do hereby certify that the foregoing

type-written pages from 1 to 55, both inclusive, is a true

and exact transcript of the complaint, summons, answer

of defendants other than George Sullivan, separate an-

swer of Geo. Sullivan, objections to entry of judgment,

judgment, minute order extending time to file bill of ex-

ceptions, bill of exceptions, stipulation and affidavit in i-e

value of controversy, petition for appeal, assignment of

errors and bond on appeal, in the case of John Carlson

and tritdbrand, J. Lomen vs. George Sullivan, Jacob Ber-

ger, W. H. Emerson, O. Asliby, Joseph T. Sullivan, and
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the Topkok Ditch Company, No. 9G8, this court, and of

the whole thereof as appears from the records and filed

in my oflice at Nome, Alaska; and further certify that

the original citation in the ahove-entitled cause is at-

tached to this transcript.

Cost of transcript, 113.60, paid by G. J. Lomen, At-

torney for Plaintiffs.

In witness whereof, I have hereunto set my hand and

affixed tlie seal of said Court this 26th day of August,

A. D. 1905.

[Seal] JNO. H. DUNN,

Clerk.

Angus McBride,

Deputy Clerk.

Jn the United ^^tates District Court ^ in and for tJie District

of Alaska^ Second Division.

JOHN CATa.SON and G. J. LOMEN,

Plaintiffs,

vs.

MJEORGE SULLIVAN, JACOB BEB-

GEIl, W. H. E:\rEBSON, O. ASHBY,

J. T. SULLIVAN and THE TOP

KOK DITCH CO:\rPANY (a Corpor-

ation),

. Defendants.
(

Citation.

The President of the United States of America, to the

Defendants Above named. Greeting:



68 John CarUon and G. J. Lomen

You are hereby cited and admonislied to be and ap-

pear at the United States Circuit Court of Appeals, for

the Ninth Circuit, to be holden at the city of San Fran-

cisco, State of California, on the 11th day of Sept

1905, pursuant to an appeal filed in the office of the

clerk of the District Court, District of Alaska, Second

Division, wherein the above-named plaintiffs are appel-

lants and the above-named defendants are respondents,

to show cause, if any there be, why the judgment in

said appeal mentioned should not be set aside, reversed,

corrected or modified and speedy justice should not be

done to the parties in that behalf.

Witness the Honorable ALFRED S. MOORE, Judge

of said District Court, and the seal of said Court this

12th day of Aug. A. D. 1906.

ALFRED S. MOORE,

District Judge.^o'

Service of the foregoing citation is hereby admitted

at Nome, Alaska, this 12th day of Aug., A. D. 1905.

IRA D. ORTON,

Attorney for Defendants.

[Endorsed] : No. 968. In the District Court, District

of Alaska, Second Division. John Carlson and G. J.

Lomen, Plaintiffs, vs. George Sullivan, elacob Berger,

W. IT. Emerson, O. Ashby, J. T. Sullivan and the Top-

kok Ditch Company (a Corporation), Defendants. Cita-

tion.



rs. (rcorgc ^^ nil i ran ( t aJ. 69

[Endorsed]: No. 1^6. United States Circuit Court

of Appeals for the Ninth Circuit. John Carlson and G.

J. Lomen, Appellants, vs. George Sullivan, Jacob Ber-

ger, W. H. Emerson, O. Ashby, J. T. Sullivan and Tlie

Topkok Ditcli Conipan}^ a Corporation, Appellees.

Transcript of Record. Upon Appeal from the United

States District Court for the District of Alaska, Second

Division.

Filed September 7, 1905.

F. D. MONCKTON,

Clerk.
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No. 1246.

IN THE

United States Circuit Court of Appeals

FOR THE NINTH CIRCUIT

JOHN CARLSON and G. J. LOMEN,
Appellants,

VS.

GEORGE SULLIVAN, JACOB BER-
GER, W. H. EMERSON, O. ASHBY,

J. T. SULLIVAN AND THE TOPKOK
DITCH COMPANY (a corporation).

Appellees.

APPELLANTS' BRIEF.

Statement of the Case.

This is an appeal from the judgment of dismissal

entered by the District Court of the District of Alaska,

Second Division, Hon. Alfred S. Moore, Judge, dated

November 26, 1904.

>

The action was brought under Chapter 43, Code of

Civil Procedure, for the partition of that certain placer

mining claim known as Bench Claim No. 3 on the right

limit of Daniels Creek in the Cape Nome Recording

District, Alaska.



The Complaint alleges that plaintiffs and defendants,

except the Miocene Ditch Company, alleged lessee,

hold and are in possession of said property as tenants

in common and have an estate of inheritance therein, set-

ting out the interest of all of said parties therein, specifi-

cally and particularly, and that they all derive their

title from the locator of said claim.

The Complaint also alleges, as inducement for the

partition, and for the purpose of securing a provisional

remedy by way of injunction, pending the action, that

the defendants deny plaintiffs' title and refuse them the

beneficial use of the premises. There is no allegation in

the pleadings and no proof of actual or a pedis possessio

in either of the parties. It may be fairly stated to the

Court that defendants occupy adjoining premises.

The trial Court construed the language of the Com-

plaint as an admission that defendants were in actual

possession, claiming adversely.

The answers amount to a general denial. The sepa-

rate answer of George Sullivan also denies the lease

mentioned in the Complaint, and, in the answer of the

other defendants, claimed to exist. The answers show

that defendants deraign their title from the same person

from whom plaintiffs deraign theirs. They claim the

whole estate; deny knowledge of any conveyance to

plaintiffs, and do not show wherein the title of plaintiffs

is defective.

The case came on for trial on the 7th day of Novem-

ber, 1904, without a jury. The plaintiffs offered in



evidence a deed from A. Samuelson, the locator of said

claim, dated August 14, 1900 (a date prior to any deed

to defendants), wherein and whereby said Samuelson

conveyed to the plaintiff Carlson an undivided one-

third of said premises. (Record, p. 38.) Also a deed

from plaintiff Carlson to plaintiff Lomen, dated July

16, 1903, w^herein and whereby said Carlson conveyed

to said Lomen an undivided one-sixth of said premises.

(Record, p. 39.) Said deeds were admitted without

objection. There was no issue except as to the title

claimed by plaintiff.

It was admitted that, in case of partition, a sale of the

premises was necessary. (Record, p. 46.)

No evidence was offered in regard to actual posses-

sion of the premises by either party.

When plaintiff rested the defendants moved to dis-

miss the action on the grounds shown in the Bill of

Exceptions. (Record, p. 47.)

The Court, under objections on the part of plaintiffs,

granted said motion on the ground of want of jurisdic-

tion to try title and possession, and on the 26th day of

November, 1904, under the further objections of plain-

tiffs, entered judgment of dismissal.

No findings were made or filed; though the same

were requested by plaintiffs.

The Court filed no opinion in the case.
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The Questions Involved, are:

First.—Jurisdictional Questions:

( 1
) May the District Court of Alaska administer the

enlarged rights and remedies provided for by statute,

in proceedings for partition of land, and determine

legal, as well as equitable, questions involved therein?

Or, is said Court limited to its general equity jurisdic-

tion only?

(2) Are the statutes, so far as they undertake to con-

fer jurisdiction on the Court to hear, try and determine,

in partition proceedings, questions of disputed title and

possession, in derogation of the Seventh Amendment to

the Constitution?

Second.—Questions of practice

:

(i) Do the questions above fairly arise on the plead-

ings? Do the allegations in regard to the adverse acts

of defendants amount to an allegation of possession in

defendants under claim of adverse title; and if the lat-

ter, does this oust the Court of jurisdiction?

(2) Do the answers amount to a denial of title in

plaintiffs; and, if so, does such denial oust the Court

of jurisdiction, in view of the statute?

(3) Have any of the Conditions warranting a non-

suit, under the statute, been shown, by the record, to

exist?
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SPECIFICATIONS OF ERRORS.

(i) The Court erred in holding that the Complaint

ousted the Court of jurisdiction, and that the defend-

ants, by answering on the merits and going to trial, liad

not waived the right to object to want of equity.

(2) The Court erred in finding that it had no juris-

diction to hear, try and determine the facts raised by the

pleadings.

(3) The Court erred in dismissing the action, in

refusing to make findings of fact on the evidence, and in

entering a judgment of dismissal.

The judgment appealed from is wholly erroneous,

not justified by the record, and is contrary to law.

(4) The Court erred in admitting in evidence as a

part of the cross examination of plaintiff Carlson the so-

called ^'Bill of Transfer", defendants' Exhibit No. i.

(Record, p. 43.)

This latter specification is of importance in the event

of a new trial.

ARGUMENT.

This action involves,* in part, the questions of juris-

diction raised in the case of Forderer vs. Schmidt, also

pending on appeal from the District Court of Alaska.

The defendants in each case contended, and the trial

Court held, that, the title to real estate being involved,



and plaintiffs not being shown to be in actual possession,

the questions of title and possession must, notwithstand-

ing the statute^ be settled in an action at law before

partition may be had.

Plaintiffs contend that above questions may, under

the statute, be determined in the same action; that the

objection, at best, goes to the equity and not the power

of the Court, and that the dismissal was therefore im-

proper. The ruling of the trial Court was also based

upon an erroneous conception of the pleadings.

It will not be claimed at this day that mining claims,

after location and before patent, are not subject to par-

tition.

Lindley on Mines, sec. 792.

Hughes vs. Devlin, 23 Cal.

Spencer vs. Winselman, 42 Cal. 479.

Aspen M. & S. Co. vs. Rucker, 28 Fed. 220.

And the rights to, and in, mining claims do not de-

pend upon possession, but upon a compliance with the

laws.

Section I.

The statutes under which this action is brought, so

far as material herein, are as follows

:

Sec. 397, CH. 43, Code Civ. Proc.
—'When several

persons hold and are in possession of real property as

tenants in common, in which one or more of them have

an estate of inheritance, * * *^ any one or more of them



may maintain an action of an equitable nature for the

partition of such real property, according to the respec-

tive rights of the persons interested therein, and for a

sale of such property, or a part of it, if it appears that a

partition cannot be had without great prejudice to the

owners."

Sec. 398 Id.—"The interests of all persons in the

property, whether such persons be known or unknown,

shall be set forth in the complaint, specifically and par-

ticularly, as far as known to plaintiff. * * *"

Sec. 403 Id.—"The rights of the several parties,

plaintiffs as well as defendants, may he put in issue, tried

and determined in such action, and where a defendant

fails to answer, or where a sale of the property is neces-

sary, the title shall be ascertained by proof to the satis-

faction of the Court before the judgment for partition

or sale is given."

These statutes have received the interpretation of this

Court.

In Heinze vs. Butte and Boston C. M. Co., 126 Fed.

I, involving the leading questions here involved, it was

held that the possession contemplated by the statute is

not 3. pedis possessio, but such possession as follows the

title; that mere denial of title is not sufficient; that the

Court may hear, try and determine disputed questions

of title and possession in statutory proceedings for par-

tition similar to our own. Approving:

Weston vs. Stoddard, 137 N. Y. 119.

Bender vs. Terwilleger, 166 N. Y. 590.



8

These are leading cases on the construction of the

New York statutes which have been borrowed by most

of the western States.

See also, opinion of Judge Hawley, in

Royston vs. Miller, 76 Fed. 50,

construing a similar Nevada statute; also,

Hill vs. Young, 34 Pac. (Wash.) 144.

Willard vs. Willard, 12 S. Ct. 818.

Ballo vs. Narasso, 33 Cal. 459.

Deuprey vs. Deuprey, 27 Cal. 330.

Martin vs. Walker, 58 Cal. 595.

Tyee Consolidated Min. Co. vs. Langstedt, 136

Fed. Rep. 124.

Fulkerson et al. vs. Chisna Min. and Imp. Co.,

122 Fed. Rep. 782.

Freeman Co. T. and Part., 449 and 450.

It would be useless to multiply authorities.

''The limitations attending proceedings in parti-

tion," says Freeman, ''are constantly weakening, and the

tendency to do full and complete justice in one action is

becoming irresistible." [Id. 450.)

The rule of Stare decisis should obtain. The objec-

tions urged by Judge Ross in his dissenting opinion in

the Heinze Case, ante, do not apply in the case at bar,

nor in cases brought in the State or Territorial Courts,

under the laws of their own organization.

This is conceded in the dissenting opinion. And see^

Ely vs. Ry. Co.^ 129 U. S. 291.



In the case above the Supreme Court of the United

States say: "The judgment of the Supreme Court of

Arizona in favor of the defendants, upon the demurrer

to the complaint, proceeded upon the ground, that the

action must be tried as a suit in equity only, and that

the complaint made out no case for Equitable relief,

and therefore, could not.be maintained under the opin-

ions of this Court, in Holland vs. Challen, no U. S.

15, 3 S. Ct. 445; Frost vs. Spitley, 121 U. S. 552, 7 S. Ct.

1 1 29; Moore vs. Steinbach, 127 U. S. 70, 8 S. Ct. 1067.

But each of those cases came from a Circuit Court of the

United States, in which the distinction between actions

at law and suits in equity is preserved. The present

action arising under territorial Statutes, is governed

by different considerations.'^ * * *

'X^nder precisely similar statutes of the territory of

Montana, it has been adjudged by this Court that both

legal and equitable relief may be granted in the same

action, and may be administered through the interven-

tion of a jury, or bv the Court itself, according to the

remedy sought. {Hornbuckle vs. Griffith, Id. 657;

Davis vs. Bilsland, Id. 659; Basey vs. Gallagher, 20

Wall. 670. * * *)

*'It extends to cases in avhich the plaintiff is out of

possession and the defendant is in possession, and in

which, at common law, the plaintiff might have main-

tained ejectment.^'

Approved in

:

Hammond vs. Garfield M. Co., 130 U. S. 296.

Cameron vs. United States, 148 U. S. 305.
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Affirmed in:

Idaho O. L. I. Co. vs. Bradbury^ 132 U. S. 513,

10 S. Ct. 177.

The error of the trial Court, as in the case of the Ari-

zona Court, in Ely vs. Ry. Co., ante, resulted from the

failure to observe the distinctions

—

(i) Between the general Equity powers of a Court

and Special powers granted by Statute in this special

proceeding.

(2) Between the judicial powers of State and Terri-

torial Courts, exercised under the laws of their own or-

ganization, and the powers of federal Courts, not so ex-

ercised, to wit: under State Statutes, which conflict

with federal Statutes.

(3) Between the several powers of Congress, "na-

tional, federal, State and municipal", when legislating

for the territories, and locally ; and, between the differ-

ent limitations of the Constitution upon, and in respect

to, said several powers.

See, Binns vs. United States, 194 U. S. 486.

(4) Between an ''action at Common law'', and legal

questions incidentally drawn into a suit in equity; and,

between causes of action,'diV\d the joinder of same, and

questions incidentally brought into the case.

(5) Between an action brought under the general

Equity jurisprudence and a special Statutory Proceed-

ing in the nature of an Equitable action.



II

Partition has always been a matter of Statutory con-

trol. Section 723, of the R. S., which furnishes the test

of the general Equity jurisdiction of the federal Courts

could not, and Article VII of the Amendments to the

Constitution was not intended to, limit the powers of

Congress in extending the remedy by partition, esse7i'

tially an Equitable remedy, to tenants in common,

whether holding under legal or equitable titles, and

whether either, or all, the parties, are in or out of pos-

session.

Willard vs. PVillard, 12 S. Ct. 818.

^'Congress may do for the territories what the people

may do for the States.^'

First National Bank vs. Yankton Co., loi U. S. 129.

Nor can it be questioned that Congress has at least

as much power in a territory as a local legislature there-

of. Therefore, in view of the Ely and Hornbuckle

cases, ante, and the construction placed upon the statute

by this Court, it should not be necessary to proceed

farther with this argument.

However, we add

:

Section II.

Herein we shall simply elaborate on the views al-

ready expressed.

To dismiss this action was to deny to plaintiffs their

Statutory right to compulsory partition;

Willard vs. Willard, 12 S. Ct. 818.

Hill vs. Reno, 54 Am. R. (111.) 222.
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And, in effect, to overrule the decision of this Court

in the case of

Heinze vs. B. & B. C. M. Co., 126 Fed. i,

Justice McKenna, in Morton vs. Wheaton, 57 Fed. 927,

said: "I surely have no power, if I had the inclination,

to substitute my interpretation of the decisions of the

Supreme Court for the interpretation of the Court of

Appeals."

Again, by ''declining" jurisdiction on the ground that

the statute could not confer on the Court, in this pro-

, ceeding, the power to determine questions of disputed

title, the Court also, indirectly, overruled the decision

of Congress.

This, on the authority of Judge Cooley, is a ^'delicate^^

matter:

''In declaring a law unconstitutional a Court must

indirectly overrule a decision of a co-ordinate depart-

ment. The task is therefore a delicate one, and only to

be entered upon with reluctance and hesitation." * * *

"It is more proper and more respectful to a co-ordinate

department to discuss constitutional questions only when

that is the very lis mota." * * * "Not to draw in such

weighty matters collaterally, nor on trivial occasions."

* * * "Courts should never declare a statute void, unless

the nullity or invalidity of the act are placed beyond a

reasonable doubt. A reasonable doubt must be solved

in favor of the legislative action and the act be sus-

tained."

Cooley Const. Law, pp. 193, 196, 216, and N. 2

and 3.

Mayor vs. Cooper, 6 Wall. 247.
Munn vs. III., 94 U. S. 113.
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But was the Court right?

On the authorities already cited we most respectfully

answer, ''No"!

(i) The District Court of Alaska is not a United

States or federal Court organized under, or deriving

any of its powers from, the Constitution, but is a terri-

torial and legislative Court, deriving its powers from

the law of its organization, to wit: the Acts of Congress

legislating for Alaska.

McAllester vs. United States, 141 U. S. 174,

1 1 S. Ct. 449.

Jackson vs. United States, 102 Fed. 473.

Downes vs. Bidwell, 21 S. Ct. 780.

It was said in the last case above that "the territories

are not within the clause of the Constitution providing

for the creation of a Supreme Court and such inferior

Courts as Congress may see fit to establish", and again:

''The District of Columbia and the territories are States,

as that word is used in treaties with foreign powers,

with respect to the ownership, disposition and inheri-

tance of property". Compare Sec. 3, Art. IV, Const.

It is not likely that an alien permitted, under treaty,

to hold real estate in the United States would be con-

fronted by one rule in the States, and another rule in the

territories (also "States"), unless similar Statutes touch-

ing partition, because one statute was enacted by a state

legislature and the other by Congress ; the Courts in both

jurisdictions being legislative. Nor do we see why, in

view of Downes vs. Bidwell, one rule of jurisdiction in
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such matter and in such Courts would apply to the alien,

and another rule to the citizen.

(2) Congress in legislating for Alaska, enlarging

equitable rights and remedies in partition proceedings,

occupies the status of a state legislature.

Benner vs. Porter, 9 How. 235.

NafI Bank vs. Yankton Co.^ loi U. S. 129.

Endelman vs. United States, 86 Fed. 459.

Shively vs. Bowlby, 14 S. Ct. 566.

Binns vs. United States, 194 U. S. 486.

(3) As such ''State'' legislature Congress has full

control over the procedure of the District Court of

Alaska, subject only to the qualification that such pro-

cedure must not work a denial of fundamental rights,

or conflict with Specific and applicable provisions of

the federal Constitution.

Brown vs. New Jersey, S. Ct. 77, 175 U. S. 172.

Ely vs. Ry. Co., ante, and 129 U. S. 291.

Hornbuckle vs. Toombes, 18 Wall.

Endelman vs. United States, 86 Fed. 459.

Downes vs. Bidwell, 21 S. Ct. 780.

Dorr vs. United States, U. S. S. Ct., June, 1904.

Binns vs. United States, ante.

McCulloch vs. Maryland, 4 Wheat. 316.

United States vs. Grotiat, 14 Pet. 526.

Nat' I Bank vs. Yankton Co., loi U. S. 129.

And, so, in the matters of partition.

Willard vs. Willard, 12 S. Ct. 818.
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''The reason for remitting the investigation of con-

flicting questions of title to a common law Court, was

one of policy and fitness, and did not arise from any

want of inherent power in a Court of Equity".

Wallace vs. Harris, 32 Mich. 380.

Questions of ''policy" are clearly within the power

of Congress to control.

"It is a settled rule of construction that the limita-

tions imposed by the federal Constitution are in all

cases to be understood as limitations upon the govern-

ment of the Union only".

Cooley Const. Law, 29.

"Limitative of the powers granted in the instrument

itself".

Talton vs. Mayes, 163 U. S. 382, 16 S. Ct. 989.

Congress in establishing Courts in Alaska and dis-

tributing their powers, does not, as we have seen, exer-

cise the judicial power granted by the Constitution.

(4) The right to trial by jury is not a fundamental

right; and the seventh amendment is not applicable to

the TERRITORIAL legislation in question, nor to the juris-

diction of the Courts thereunder.

[a) Not fundamental

:

Dorr vs. United States, ante.

Walker vs. Sauvinet, 92 U. S. 678.

(b) Not applicable:

(i) Because the subject matter of the Statute, and
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the proceedings thereunder, are equitable. The relief

sought, partition, is of equitable cognizance.

Idaho Co. vs. Bradbury, lo S. Ct. 177.

Ely vs. Ry. Co.^ 129 U. S. 291.

Kappicus vs. State Cap. Com., 16 Cal. 254.

Willard vs. Willard, 12 S. Ct. 818.

In the case last above, a partition case, where plain-

tiff was not in possession, and where title was denied,

the Court said:

"It is unnecessary to consider how far the Su-

preme Court of the District of Columbia had

equity jurisdiction before the Act of Congress, * * *

because the act expressly empowers the Court * * *

to compel all tenants in common of any estate, legal

or equitable, to make or suffer partition.

In Koppicus vs. State Cap. Com., ante. Judge

Field, writing the opinion, says: "The right of

trial by jury cannot be claimed in equity cases.

There must be an action at law as distinguished

from a suit in Equity and from a special proceed-

ing, or a criminal action. The fact, therefore, that

property and rights of property may be involved

in the disposition of a particular case or proceed-

ing does not determine the right to a trial by jury".

(2) So far as the Court is a "state" or legislative

Court it may also be questioned whether the amend-

ment is applicable.

Pearson vs. Tewdell, 95 U. S., c^ Otto 294.

Edwards vs. Elliot, 21 Wall. 557.

Walker vs. Sauvinet, 92 U. S. 678.
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The District Court of Alaska, unlike the federal

Courts, is made a common law Court of general juris-

diction, partaking thus of the character of a State Court.

Compare: In re Burrus, 136 U. S. 608, 10 S. Ct. 850,

in which it was held that "the federal Courts derive no

jurisdiction from the common law".

But it is not necessary to press this point. The cases

in which the amendment has been applied are either

strictly actions at law, or criminal cases, or the case is

one in a federal Court properly declining to take juris-

diction under a State Statute, w^hich is in conflict with a

federal statute. Some of these cases were mentioned

in Ely vs. Ry. Co., ante, others, such as

Am. Publ. Co. vs. Fisher, 166 U. S. 465.

Miss. vs. Cohn, 17 S. Ct. 76.

Scott vs. Nealy, 140 U. S. 106.

Gates vs. Allen, 13 S. Ct. 883,

were strictly legal action :

Thompson vs. Utah

was a criminal action.

Judge Brewer, in Aspen U. S. Co. vs. Rucker, 28

Fed. 220, says: '*An enlargement of Equitable rights

given by State Statute may be administered in a federal

Court. I take it, in this respect, there is no difference

between Equitable and legal rights. Any exception

arises either because the statute conflicts with some fed-

eral legislation, or because the right granted is one not

in its nature, administrable in federal Courts".
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Compare: Gormely vs. Clark, 134 U. S. 338,

in which, under the "Burnt Records Act" of Illinois,

the federal Court, because the action was ''brought

under the Statute^', was sustained in taking jurisdiction,

and trying the title and the right of possession on the

Equity, side of the Court.

See also, Cameron vs. United States, 148 U. S. 305.

Implement Co. vs. Bradford, 132 U. S. 509.

This action was also brought under the Statute.

Beeby vs. Louisville etc. R. Co., 39 Fed. 481.

(3) The proceedings are Statutory; Gates vs.

Salmon, 35 Cal. 597; and furnish the only remedy in

Alaska for partition of land. The Amendment does

not, therefore, apply. The general Equity rules are

subordinate to the Statute.

Willard vs. Willard, ante.

Wright vs. Marsh, 2 G. Greene (la.), '04.

Koppicus vs. State Cap. Com., ante.

Compare: Doe vs. Waterloo Co., 43 Fed. 219.

Shoshone M. Co. vs. Rutter, 87 Fed. 901.

(4) The State Courts under like Constitutional and

statutory provisions have found no difficulty in taking

jurisdiction.

See Weston vs. Stoddard, and other cases cited in the

first part of this brief.

Nor have the Courts in the District of Columbia.

Willard vs. Willard, ante.
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Nor have territorial Courts.

Compare: Ely vs. Ry. Co., ante.

Idaho Co, vs. Bradbury, 132 U. S. 513.

(5) The seventh amendment only preserves the right

of trial by jury where it existed before. Can it be said

that ejectment would lie where the fee was in the crown?

The fee here is in the United States. The legal, and

statutory, remedy for possession of mining claims, be-

fore patent, is of more recent origin than the constitu-

tion.

McConihy vs. Wright, 7 S. Ct. 940.

Lindley on Mines, 792.

Aspen M. and S. Co. vs. Rucker, 28 Fed. 220.

Hughes vs. Devlin, 23 Cal. 501.

Spencer vs. Winselman, 42 Cal. 479.

The fee being in the United States would, perhaps,

also furnish an additional reason for the power of Con-

gress to legislate in regard to such lands.

M. L. and L. Co. vs. Rust, 168 U. S. 592, 18 S.

Ct. 209.

Section 3, Article 4, Constitution.

(6) An "Adequate remedy at law" is not the test of

equity jurisdiction, where the statute provides new

equitable rights and remedies. The objections urged

by federal Courts in declining jurisdiction given by the

State Statute, enlarging equitable rights and remedies,

has no application to Courts administering similar
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rights and remedies under the laws of their own organ-

ization.

Ely vs. New Mex. and A. R. Co.^ 129 U. S. 291,

9 S. Ct. 293.

Hornbuckle vs. Toombs, 18 Wall.

Parker vs. Kane, 22 How. 17.

Beeby vs. Louisville etc. R. Co.^ 39 Fed. 481.

Greely vs. Lowe, 155 U. S. 58.

Willard vs. Willard, ante.

Idaho etc. Co. vs. Bradbury, 10 S. Ct. 177.

Cameron vs. United States, 148 U. S. 305, 13 S.

Ct., p. 597.

Cooley Const. Law, 491.

The Equity practice ''is subject, of course, to the pro-

visions of the Acts of Congress.''

Boyle vs. Zacharie, 6 Pet. 658.

A mere rule of the Supreme Court has been held

sufficient to remove the objection (in Noonan vs. Broley,

67 U. S. 499) to deficiency judgments in foreclosure.

See rule 92.

(7) Federal Courts will not decline Equity juris-

diction simply because legal questions are involved,

when the action is brought under a State Statute, and

not under the general Equity powers of the Court. So,

when the right of possession is involved:

Gormely vs. Clark^ 134 U. S. 338, 10 S. Ct. 554.

Kilbourn vs. Sunderland, 130 U. S. 505.

*'When the case is one of remedial proceeding, essen-
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tially of an Equitable character, there can be no objec-

tion to the exercise of the jurisdiction."

Bardon vs. Land Co., 157 U. S. 328, 15 S. Ct. 650.

''Partition in most, if not all, of its aspects, is an ad-

versary proceeding, in which a remedial right to the

transfer of property is asserted/'

Robinson vs. Fair, 128 U. S., 9 S. Ct. 30, 34.

That the proceeding is of an essentially Equitable

character,

See, Robinson vs. Fair, 128 U. S., 9 S. Ct. 30, 34.

Having jurisdiction of the subject matter and the

action being for relief, which a Court of Equity only

can afford, under the statute, the character of the ques-

tions involved does not affect the jurisdiction.

Holland vs. Challen, iioU. S. 15.

Only a Court exercising Equity jurisdiction (as en-

larged by Statute) can afford the relief of partition

under our Statutes.

(8) Ejectment does not furnish an adequate remedy

for partition. It is not "efficient" for the purpose,

whether "in respect to the final relief", or "the mode of

obtaining it".

See, Waite vs. O'Nnel, 72 Fed. 354.

Gormely vs. Clark, 134 U. S. 328.

"It is not enough that there is a remedy at law. It

must be plain and adequate, or, in other words, as prac-
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tical and efficient to the ends of justice and its prompt

administration as the remedy in Equity.''

Rich vs. Braxton, 15 S. Ct. 1017.

Actions in ejectment and to quiet title afford similar

relief. Not so with partition and the former actions.

This distinction has not always been observed.

*'The mere fact that, in certain cases, an action at law

has been deemed sufficient, does not change the Equit-

able character of the suit."

Shoshone Co. vs. Rutter, 87 Fed. 901.

(9) Reasoning ab inconvenienti it may be observed

that the remedy by partition would be entirely emascu-

lated were the rule of ''adequate remedy at law" ap-

plied especially in this jurisdiction, where an action for

possession lies, not only against a defendant in posses-

sion, but also against the person ^^acting as the owner

thereof.

See, Section 301, Ch. 32, Code Civ. Prac.

If any remnant of this right remained, defendants'

position, if sustained, would rob us of that, also, by the

denial of title.

The Code was framed upon the theory of the "re-

formed system". Distinctions betw^een actions at law

and suits in Equity and the forms of actions were abol-

ished.

Section i. Id.; Section 54, Id.

The test of Equity, similar to section 723, Rev. Stat.
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U. S., was strickefi from the hill for the act that resulted

in our Code.

Many other changes were made in the bill to make

the Act conform to the new system. By a strange over-

sight certain provisions in regard to the joinder of

causes of action were left unchanged, but these do not

afifect this case, which rests upon special provisions of

Statute.

We are here dealing with Special Statutes and a

special proceeding; a special right and a special remedy.

We are dealing with one cause of action (partition),

and a single relief is prayed for. The questions of title

and possession are only incidentally drawn in.

Section III.

(
I

) The objections went to the equity of the case and

not to the power of the Court. Here "the distinction

between jurisdiction of the subject matter (generally)

and jurisdiction of the subject matter in a particular

case must be observed."

Elliott App. Proc, p. 501.

Chrisfield vs. Murdoch, 127 N. Y. 315.

In the latter case, objection to the jurisdiction comes

too late after answer on the merits.

Elliott App. Proc, 679, 685, 690, 501.

Wallace vs. Harris, 32 Mich. 380.

Kitcherside vs. Meyers, 10 Or. 21.

Green vs. Turner, 98 Fed. 760.

Rogers vs. Dumont, 11,0 \] . ?i. 'T,:^/}^.
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Kilbourn vs. Sutherland, 130 U. S. 505.

Perego vs. Dodge, 163 U. S. 161.

Deputron vs. Young, 134 U. S. 241.

Farmington vs. Pillsbury , 114 U. S. 138.

Hartag vs. Memory, 1 16 U. S. 588.

Railroad Co. vs. Quigley, 21 How. 202.

Morris vs. Gilner, 129 U. S. 315.

Barry vs. Edmunds, 116 U. S. 550.

Book vs. Justice M. Co., 58 Fed. 827.

Wait vs. O'Neil, 72 Fed. 348.

Desty, 821.

The objections, if available at all, should have been

taken by answer in the nature of a plea in abatement.

(See cases last above.)

(2) The record shows that Carlson was a tenant in

common of defendant's grantor Samuelson. Neither

the pleadings nor the evidence show an ouster or ad-

verse possession. Even though they did, the latter must

be shown to have continued beyond the period of the

Statute of Limitations. No such claim is made.

Weston vs. Stoddard, 137 N. Y. 119.

Howie vs. Goings, 13 111. 95, 54 Am. Dec. 427.

Bonham vs. Weymouth, 39 Minn. 92.

The statute provides that the defendant shall make

discovery of title, "shall set forth in his answer the

nature and extent of his interest in the property."

Sec. 402, Ch. 43, Code Civ. Proc.

If when the titles are spread before the Court on the

pleadings the Court can see that there is no valid legal
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objection to the complainant's title there is no reason,

under any practice, why the Court should not proceed

to order partition.

Heinze vs. B. & B. C. M. Co., 126 Fed. i.

Royston vs. Miller, 76 Fed. 50.

Lucas vs. King, 10 N. J. Eq. 280.

McClosky vs. Barr, 40 Fed. 559.

Bearden vs. Benner, 120 Fed. p. 694.

Hill vs. Reno, 54 Am. R. (111.) 22.

Defendants deraign their title from Samuelson, a

co-tenant of plaintiff Carlson. A deed by a co-tenant

to a stranger, though it purport to convey the entire

estate, has no other effect than to invest the vendee with

the right of the vendor, the co-tenant.

Page vs. Branch, 97 N. C. 97.

S. C. 2 Am. St. R. 281.

In the case at bar it does not appear that Samuelson's

deed to defendants purported to convey the whole estate.

If the Court would permit the statement of a fact,

which does not appear in the record, said deed was a

joint deed of said Samuelson and of the J. Venes men-

tioned in defendants' Exhibit No. i (Record, p. 43),

the latter pretending to act as the attorney in fact of

plaintiff Carlson, and said deed was subsequent to the

deed to Carlson.

In the answer defendants leave the inference that

Samuelson conveyed to defendants the whole estate. If

he had so conveyed, the conveyance would still be sub-
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ject to the deed to Carlson, without any showing on

part of defendants.

It should be noted, also, that the fee is in the United

States, and that the purchaser of an equity is bound to

take notice of a prior equity.

2 Story Eq. Ind., 1^02.

Dupont vs, Wortheman, lo Cal. 354.

Tyee Con. Min. Co. vs. Langstedt, 136 Fed. Rep.

124.

A deed from a co-tenant does not even lay the found-

ation for an adverse holding.

Holly vs. Hawley, 94 Am. Dec. 350, N.

Ingalls vs. Newhall, 139 Mass. 273.

As was said in the last case above, "the adverse claim

must be in the assertion of an independent title, incon-

sistent with that of the co-tenant."

Defendants nofshowing an anterior or independent

title, must show an ouster and exclusive possession of

the whole property extending beyond the full period

of the Statute of Limitations, when a deed might be

presumed.

Warfield vs. Lindell, 96 Am. Dec. 443, 446.

No such showing was or could be made.

Section IV.

The conditions warranting a non-suit are prescribed

by statute. These conditions did not arise in this case.
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Section 237, Ch. 25, Code Civ. Proc. (Law actions),

provides: "A judgment of non-suit may be given

against the plaintiff as provided in this chapter."

First—On motion of plaintiff at any time before

trial. * * *

Second.—On motion of either party, upon the written

consent of the other filed with the clerk.

Third.—On motion of the defendant, when the action

is called for trial and the plaintiff fails to appear, or

when, after the trial had begun and before the final sub-

mission of the cause, the plaintiff abandons it, or when,

upon the trial, the plaintifif fails to prove a cause suffi-

cient to be submitted to the jury."

Section 377, Id. (Equitable) provides:

''A judgment dismissing an action may be given

against the plaintifif in any of the cases specified in sub-

divisions one, two and three of section two hundred and

thirty-seven, except the last clause of such subdivision

three." * * *

Section 378, Id.: ''Whenever upon the trial it is

determined that the plaintifif is not entitled to the relief

claimed, or any part thereof, a judgment shall be given

dismissing the action, and such judgment shall have

the efifect to bar another action for the same cause, or any

part thereof, unless such determination be on account

of a failure of proof on part of the plaintifif, in which

case the Court may, on motion of such plaintiff,
give

such judgment without prejudice to another action."** *̂



28

No argument is necessary to show that the conditions

contemplated by the statute had not arisen, and that the

dismissal was without authority of law, there being

no ^'failure of proof." The plaintiff on the proof, and

the admissions of the answers, and on the trial, were

entitled to judgment of partition.

The statute contemplates that the judgment in an

equitable proceeding dismissed for want of proof, shall

be final and a bar. The motion should bind the de-

fendant as well as the plaintifif. The defendant should

not be permitted to try the case piecemeal, or to require

the Court to "retrace its steps."

We believe that this Court should set aside the judg-

ment and direct judgment to be entered, on the evidence

and the record, for a partition of the premises.

The motion for the non-suit was in the nature of a

demurrer to the evidence, and admitted the truth of

plaintiffs' testimony and every inference of fact to he

drawn from it.

Este, p. 4780^^.

Defendants failed, at their own risk, to offer any

proof.

Section V.

The Court should, under Section 378, ante, have

"determined the facts." The judgment, too, should have

been entered according to findings of fact and conclu-

sions of law, first filed, as required by
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Section 209, Id.:

Upon the trial of an issue of fact by the Court, its

decision shall be given in writing * * *^ l-j-jg decision

shall state the facts found and the conclusions of law

separately * * *. Such decision shall be entered in the

journal and judgment entered thereon accordingly."

Section VI.

In the event of a new trial, it becomes important that

this Court should pass upon the 4th specification of

error—the admission, as a part of the cross examination

of plaintiff Carlson (Record, p. 43), of defendants'

exhibit No. i, the following so-called

''BILL OF TRANSFER."

"I the undersigned have this 24th, day of September

1900, transferred to Mr. J. Venes of Blufif City, one

sixth (1/6) undivided interest in Bench Claim No. 3

on Daniels Creek on the right limit, and one half (J)

undivided interest in placer mining claim No. 5 on

Surprise Creek, and one quarter {\) undivided interest

in Oregon Quartz Lode Mining Claim, the three same

being situated in Chinik Mining District, District of

Alaska.

Bluff City, Sept. 24, 1900.

J. Carlson."

Witnesses:

Erick Johnson, W. H. Trigg.

(Written on margin:) "The same J. Venes to
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prospect and look after the above stated property and

if profitable sell it."

^'J. Carlson."

In view of the answers, which claim title to the whole

of the premises through the locator, Samuelson, and

which disclaim knowledge of any conveyance to Carl-

son, the said Exhibit was irrelevant and immaterial.

But it was also incompetent. It was void under the

statute of frauds, in that it was not under seal, did not

express any consideration, and did not contain operative

words of conveyance.

Section 1044, Code Civ. Proc, provides:

In the following cases an agreement is void unless

the same or some note or memorandum thereof express-

ing the consideration be in writing and subscribed by

the party to be charged, or by his lawfully authorized

agent:

* •* *

6. An agreement for leasing for a longer period than

one year, or for the sale of real property, or for any

interest therein, or to charge or incumber the same.

Section 1046, Id.: ^^No estate or interest in real prop-

erty, other than a lease for a term not exceeding one

year, nor any trust or power concerning such property

can be created, transferred or declared otherwise than

by operation of law, or by a conveyance or other instru-

ment in writing subscribed by the party creating, trans-
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ferring or declaring the same, or by his lawful agent

underwritten authority, and executed with such formal-

ities as are required by law/^

Section 73 of the Civil Code provides:

^^A conveyance of lands, or any estate or interest

therein, may be made by deed, signed and sealed by

the person from whom the estate or interest is intended

to pass, being of lawful age, or by his lawful agent or

attorney, and acknowledged or proved, and recorded as

directed in this chapter, without any other act or cere-

mony whatever."

It will be observed that defendants' Exhibit No. i

does not express any consideration. The record shows

that there was none in fact: Hence, the '^Bill of Trans-

fer" cannot be treated as a contract to convey.

Considered as a deed, the ''Bill of Transfer" was

v^oid, under Section 73, ante, for want of a seal. And

it contains no operative words of conveyance.

It is true that section 1041 of the Code of Civil Pro-

cedure provides that ''Private seals and scrolls as a sub-

stitute therefor are abolished and are not required to

any instrument, but the effect thereof, when used, shall

remain unchanged."

So far as this section' is inconsistent with section 73,

ante, the latter must control.

I. Because it is a part of the same act and its position

in the act is later than the former statute.

Ex parte Hewlett, 40 Pac. 96.
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2. Because it is particular and specific in its terms

while section 1041 is general.

Welden vs. Clarje, 59 Pac. 524.

3. Because section 1041 is in derogation of the com-

mon law and must be strictly construed.

4. Because the construction should be such as to allow

both to stand together, if possible—deeds thus forming

an exception.

It is evident from the marginal clause of said ex-

hibit (assuming it to have been signed), that it was not

intended as a deed.

Nor can said Exhibit be construed as a power of at-

torney. It is a fundamental rule of agency that the

power must be of the same grade of instrument as that

which the agent is to execute, and must be under s*"

Livingston vs. Peru Iron Co., 9 Wend. 522.

Vidan vs. Graliam, 6 Wheat, t^jj.

Whatever view of the said Exhibit be taken it could

only effect a one-sixth interest.

The power to sell (not convey) was also conditional.

Deputron vs. Young, 10 S. Ct. 539.

A compliance with these conditions is for defendants

to show.

Id.

The judgment should be reversed.

Respectfully submitted,

Chas. E. Naylor,

Attorney for Appellants.

G. J. LOMEN,

Pro se.
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STATEMENT OF FACTS.

There are some correctipns which we wish to offer to

the statement of the case made by appellants. The answers

in the case amount to more than a general denial. It is

first denied that plaintiffs or either of them **own or

** possess either as tenants in common or otherwise any



* interest whatever'* in the placer claim mentioned in

plaintiffs' complaint (Tr., p. 10). It is further affirm-

atively alleged that the defendants other than the Top-

kak Ditch Company own the entire claim, one undivided

one-fifth each (Tr., p. 10, par. ii). It does appear we

contend from the pleadings and the proof that the plain-

tiffs were out of possession and the defendants were in

possession of the premises in dispute. The ownership

and possession were denied in the answers, but besides

this it is alleged in the complaint, paragraph xii, as fol-

lows:

'^That in order to preserve the interests of the said

^^ owners of said property and mining claim, it is neces-

^ * sary to represent said claim by performing assessment

**work thereon each year of the value of at least one

** hundred dollars; that plaintiffs have offered to do said

^ ^ assessment work for the year 1903, but the said defend-

**ants have refused to permit them so to do, and by

*' threats of violence to plaintiffs have prevented and

^'threatened in the future to prevent the plaintiffs from
'^ enjoying the beneficial use of said premises, and from

'^ prospecting or otherwise working said claim, unless en-

** joined and restrained from so doing by the order of

'Hhis Court.'' (Tr., p. 4.)

In their answers defendants admit that they ^'have re-

fused to permit the plaintiffs or either of them to en-

ter upon or work said mining claim or any part there-

of.'' (Tr., pp. 11-12.)
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ANSWER TO APPELLANTS' POINTS AND
AUTHORITIES.

I.

Appellants' claim that under the provisions of the

Alaska Code relating to partition disputed questions of

title and possession are properly triable in partition suits.

The leading authority cited by them to sustain their posi-

tion is the case of Heinze vs. Butte and Boston C. M. Co.,

decided by this Court and reported in 126 Fed., at page 1.

A reading of the opinion of the Court in that case shows,

however, that it has no application to a case where plain-

tiffs ' title is disputed by the defendants, and the plaintiffs

are out and the defendants are in possession. We refer

to that portion of the opinion of Mr. Justice Gilbert ap-

pearing in 126 Federal, on page 4.

When the defendant is in possession claiming the whole

title adversely to plaintiff the great weight of authority

is against the right to maintain partition.

We do not believe that a single case can be found in the

United States Supreme Court or the Federal Courts

where a disseised co-tenant has been allowed to maintain

partition. Counsel for appellant have cited Willard vs.

Willard, 12 S. C. R., 818, as being a case where in the

United States Supreme Court partition was maintained

by one not in possession and' where title was denied. We
have examined this case with great care and find that the

plaintiff only claimed a one-half interest in the land in

question, and alleged that the defendant also had a one-



half interest. The defendant only claimed a one-half

interest. The property was in the possession of a tenant

of the defendant and plaintiff's immediate grantor. The

principal question decided was the right of one co-tenant

to compel partition. The Court said

:

^^In a Court having general jurisdiction in equity to

*^ grant partition, as in a Court of law, a tenant in com-

**mon whose title in an undivided share of the land is

^* clear, is entitled to partition as a matter of right, so

'

' that he may hold and enjoy his property in severalty. '

'

In a leading case, Moore vs. Shannon, 6 Mackey, 157,

the Supreme Court of the District of Columbia, at page

165, adopt the oft-quoted language of Judge Freeman:

*^It is a general theory prevailing in England and

*^also throughout the majority of the United States that

^*no person has the right to demand any Court to en-

^^force a compulsory partition, unless he has an estate

'4n possession—one, by virtue of which he is entitled

**to enjoy the present rents or possession of the property

**as one of the co-tenants thereof. And so are all the

* ^ authorities. '

'

After commenting on the various District of Colum-

bia statutes, particularly those which the Court calls

*

' the Act of 1876 ' % they say, in conclusion

:

** Construing the statute according to the obligatory

** rules of construction, we have arrived at the opinion

**that although a tenant in common or co-parcener



*^ within this district may compel partition, whether his

^* title be legal or equitable, it is still, notwithstanding

''the act of 1876, indispensable to his right to institute

''such proceedings that he shall be actually seized or

"in possession of whatever estate he may claim to be

"entitled to."

Our Alaska statute is taken verbatim from the Oregon

Code.

1 HilVs An. Code of Oregon, ^^Q. 423^

In construing this particular section, in the carefully

considered case of Savage vs. Savage, 19 Or., 112; S. C.

20 Am. S. Eep., 795, the Court say:

"The right to the partition of lands^ is regulated by

"statute in this State, and consequently an examination

"of the sources of jurisdiction and whether it was orig-

"inally at law or in equity or was exercised concurrent-

"ly by both jurisdictions would be unprofitable. Section

"423, HilPs Code, provides: * * * The right is only

"given to one having actual or constructive possession

"of the lands sought to be partitioned. The authori-

"ties generally sustain this view. {Bo)iner Y^TJie

''Proprietors of Kenneheck, 7 Mass., 475; Richard vs.

^^ Richard, 13 Pick., 251 7. O'Dougherty vs. Aldrich, 5

"Denio, 385; Burham vs. Burham, 2 Barb. Ch., 398;

''Whitten vs. Whitten, 36 N. L. C, 326; Stevens vs.

''Enders, 13 N. J., 271; Tabler vs. Wiseman, 2 Ohio St.

"Eep., 207; 3 Pomeroy's Eq. Juris. Sec. 1388, note 1.)"



Again, in the case of Windsor vs. Simpkins, 19 Or.,

117, we quote from the syllabus

:

^^A plaintiff cannot bring a suit for a partition of

**land unless he be in the possession thereof. Such suit

''will not lie against one in the actual possession who

''is holding adversely to the plaintiff. In such a case

"the plaintiff must regain possession, if necessary, be-

'

' fore he can maintain a suit for partition. '

'

Approved in Marx vs. La Roche, 27 Or., 45, where the

words "are in possession of in the Oregon Code, are

given their natural and full effect, and it is held that '
' it

"is necessary therefore that the plaintiffs show both a
'

' legal estate in and possession of the premises sought to

"be partitioned.''

We think the Supreme Court of Oregon's interpreta-

tion of this identical statute is entitled to much weight,

particularly in view of the effect Oregon law had on

Alaska procedure prior to the present codes.

'

' Where the equity jurisdiction of the Federal Court is

'

' derived from a State statute, the construction put upon

"the statute by the Supreme Court in binding upon the

"Federal Court." {Beehee vs. Louisville, etc., 39 Fed.,

481.)

The Federal Court there held binding upon themselves

the rule laid down in the State Court, in Nugent vs.



Poivell, 63 Miss., 99, and this, where the code provision

was far more sweeping, viz.

:

Section 2576, Miss. Code of 1880

:

*^If the title of the complainant seeking partition, or

**sale of land for a division of its proceeds, shall be contro-

*' verted, it shall not be necessary for the Court to dismiss

^Hhe bill or delay the suit for an action at law to try the

*Hitle, but the question of title shall be tried and deter-

**mined in said suit by the Chancery Court, which shall

**have power to determine all questions of title or to re-

*^move clouds upon the title of any lands whereof parti-

*Hion is sought. * * *''

The State Court had held that this code provision, de-

spite its sweeping character, did not ' ^ authorize a tenant

*4n common with another to exhibit a bill against his co-

*^ tenant, and as an incident thereto, join all parties

** claiming adversely to both.'' See, also, Spight vs. Wald-

ron, 51 Miss., 356, where it is held: '*That a mere right

of entry will not sustain a proceeding for partition.''

Another well-considered case is Rich vs. Bray, 37 Fed.,

273, where a similar doctrine is maintained. We quote,

in full page 277, as follows

:

*^ There is no question of the jurisdiction of a Court

^*of equity to make partition of lands, in which action

''all the equities between the co-parceners may be con-

*'sidered and adjusted. But I imderstand the rule to be



'* likewise inflexible that, in a partition suit, either at law

^^or in equity, the title to the land cannot be litigated.

*^ Where there is an. adverse holding under claim of ex-

** elusive right, amounting, to an- ouster among tenants

*4n common, it destroys the unity of possession, and takes

*^away the right of partition. Resort must first be had

*Ho the action of ejectment at law. ^If one co-parcener

*^ ^disseise another, during this disseisin a writ of parti-

** Hion doth not lie between them for non-tenant insimul

*^
^ et pro indiviso/ {Co. Litt., 167 a; Com. Dig., 225; 16

^'Vih. Ahr., 225.) So it is said in Adam vs. Iron Co., 24

^^ Conn., 230:

a ^The rule at common law is well established that

^* ^ where the writ of partition would lie only between

*' * co-parceners, the plaintiff must be in possession, or

^*"* seised of the land when the writ was brought; and
** ^ since the remedy by partition has been extended to

*^ ^ joint tenants and tenants in common, the same rule

*^ * obtains, whether the remedy is sought by writ or bill

*' *in equity.'

*'And this rule has been applied to an adverse hold-

*4ng by one tenant in common adversely to his co-ten-

*'ant. (Law vs. Patterson, 1 Watts & S., 185; Clapp vs.

*'Bromagham, 9 Cow., 560; Lambert vs. Blumenthal, 26

^'Mo., 471 ; Ellis vs. Davis, 109 U. S., 493 ; 3 Sup. Ct. Rep.,

*^327.) What will amount to such ouster by one tenant

*4n common of his co-tenants has been a much debated

'* question by the Courts. It requires stronger evidence,

**or, rather, more affirmative acts, to constitute an ouster
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'*by one such tenant of his co-tenants than against a

*^ stranger. As the possession and seisin of one tenant in

**common is the possession and seisin of the others, his

'^possession is prima facie not adverse to his co-tenants.

** Judge Story, in Clymer's Lessee vs. Daivhins, 3 How.,

*'689, says:

** 'This presumption will prevail in favor of all, until

** 'some notorious act of ouster or adverse possession by

*' 'the party so entering into possession is brought home

** 'to the knowledge or notice of the others. Such a no-

" 'torious ouster or adverse possession may be by any

" 'overt act in pais, of which the other tenants have due

" 'notice, or by the assertion, in any proceeding at law,

" 'of a several and distinct claim or title to an entirety

" 'of the whole kmd, which, in contemplation of law, is

" 'known to the other tenants.'

"This question was fully considered, and with char-

" acteristic ability, by Judge Napton, in Warfield vs.

''Lindell, 30 Mo., 272, from which we make the follow-

"ing quotation, as expressive of what we conceive to be

'
' a conservative and correct view

:

" 'To constitute an adverse possession of one tenant in

" 'common against his co-tenants, there must be some

" 'notorious act asserting an entire ownership. * * * ) >

)

Again, in the case of Broivn vs. Cranberry Iron & Coal

Co., 40 Fed., 849 (North Carolina, a Code State), where

the defendant in a partition suit denied the complainant's

title, it was held proper to stay the proceedings so that
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the plaintiff miglit first establish his title by an action of

ejectment. The Court there say:

^* Questions pertaining to a legal title and the nature

^of possession are matters of law and should be decided

^by a judge and jury in a legal tribunal. This was the

^method of practice which prevailed in the Courts of

* equity in this State before the abolition of such Courts

* by our new constitution and the adoption of a new code

'which required all legal or equitable remedy and relief

* to be sought by civil action or special proceeding. »

>
* *

*In allowing plaintiffs time and opportunity for bring-

*ing an action on the law side of this Court to establish

^ their legal title and unity of possession, no injustice or

* hardships will result to the defendant company or its

^ legal title. Its sole seisin and long adverse possession

'* * * can be employed in defense of such action at

*law.^'

Also, in the recent case of Bearden vs. Benner, 120

Fed., 690;

''The power will never be exercised where the title is

"denied or suspicious until the party seeking a partition

"has had an opportunity to try his title at law.''

In citing 4 Kent's Com. 364, to the same effect, the

Court say

:

It is settled upon what seems conclusive authority

that a disseisin or adverse possession destroys the com-

mon possession and bars a suit for partition so long as

a

a
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''the ouster continues. {Clapp vs. Bromagham, 9 Cow.,

530; Adams vs. Ames Iron Co., 24 Conn., 230.) And

many other cases might be added.''

4< r;

This case also touches upon the point as to the ade-

quacy of plaintiffs' remedy at law. Citing Whitehead

vs. Shattuck, 138 U. S., 146, to the effect, a suit in Equity

for real property against a party in possession will not

be sustained where there is a plain, adequate and com-

plete remedy at law. (See pp. 693-694.)

And particularly on this point, see Deery vs. McClin-

tock, 31 Wis., 195, where the Code provisions are sub-

stantially the same as ours.

It is held, in Thomas vs. Garhan, 15 N. C, 223; S. C.

25 Am. Dec, 708, that ^'A common possession is always

* implied from a common title until the contrary be

* * shown. But if an actual ouster be made by one tenant

**in common with his co-tenants, there is no longer a

**common possession, and the remedy is not by petition

*'for partition but by ejectment to recover possession of

''the individual moiety."

To same general effect

:

Chapin vs. Sears, 18 Fed., 814.

Hoffman vs. Beard, 22 Mich., 66.

Brock vs. Eastmen, 28 Vt., 658; S. C. 67 Am. Dec,

733.

Forder vs. Davis, 38 Mo., 107.

Gravier vs. Ivory, 34 Mo., 522.
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Beyers vs. Danley, 27 Ark., 77.

Adams vs. Ames Iron Co., 24 Conn., 230.

Bernard vs. PoZA;, 40 Mass., 434.

Bonham YS. Weymouth, 39 Minn., 92.

Cecil vs. CZarA:, 44 W. Va., 659.

Moore vs. Gordon, 44 Ark., 334.

Crisco vs. Hamhrick, 47 Ark., 235.

Hollaway vs. Hollaway, 97 Mo., 629.

Harmon vs. Kelly, 14 Ohio, 502.

Mattair vs. Payne, 15 Fla., 682.

La^ze^ow vs. ilform, 86 S. W., 672 (Ark. 1905).

Co»^^er vs. Hershel, 20 Nev., 152 (1897).

* ^ To permit the bill to be maintained would be to hold

^ * that purely legal titles may be tried by writ in chancery

* instead of by an action of ejectment, in every case to

** recover lands adversely held." {Daniel vs. Green, 44

111., 473.)

11.

A party in possession of real property claiming the

ivhole title, is entitled to a trial of his title at law, under

the seventh amendment to the constitution.

The question as to whether the seventh amendment to

the constitution applies to Alaska is no longer open to

argument since the decision of Rasmussen vs. United

States, 197 U. S., 516.

Further answer to appellants' argument on the ques-
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tion of the applicability of the seventh amendment to

Alaska is unnecessary.

By reason of the seventh amendment it has been often

held that Courts of equity can not take cognizance of con-

troversies where parties are of right entitled to a jury

trial.

Whitehead vs. Shattuck, 138 U. S., 146.

; Scott vs. Neely, 140 U. S., 106.
i

•

Lacassagne vs. Chapius, 144 U. S., 119.

Bearden vs. Benner, 120 Fed., 690.

The defendants being in possession and having ousted

plaintiffs, the plaintiff's remedy is at law.

Whitehead vs. Shattuck, 138 U. S., 146.

Scott vs. Neely, 140 U. S., 106.

' III.

The Motion to Dismiss Was the Proper Practice.

The suit was dismissed ivithout prejudice. This was

proper under Section 378, Alaska Code Civ. Proc. There

was a failure of proof in this, the pleadings and proof

showed the plaitiffs were out of possession. The dismis-

sal without prejudice saved all of plaintiffs' rights.

rv.

The ^^Bill of Transfer" from J, Carlson to J. Venes,

was admissible and conveyed an undivided one-sixth in-

terest in the claim to J. Venes. It was also good as a

power of attorney.
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This bill of transfer reads as follows

:

**DEFENDANTS' EXHIBIT No. 1.

BILL OF TRANSFER.

'*I, the undersigned, have this 4th day of Sept., 1900,

transferred to Mr. J. Venes of Bluff City one-sixth (1-6)

undivided interest in Bench Claim No. 3 on Daniels Creek

on the right limit, and one-half (%) undivided interest

in placer mining claim No. 5 on Surprise Creek. And one

quarter (1-4) undivided interest in Oregon Quartz Lode

Mining Claim, the three same being situated in Chinook

Mining District, District of Alaska.

Bluff City, Sept. 24, 1900.

J. CARLSON.

Witness

:

ERIC JOHNSON,

W. H. TRIGG.

The same J. Venes to prospect and look after the above

stated property, and if profitable sell it.

J. CARLSON.

United States of America,

District of Alaska—ss.

On this 7th day of March at Nome, District of Alas-

ka, before me, Viola C. Orton, a notary public in and

for the District of Alaska, residing at Nome, personally

appeared Eric Johnsson, with whom I am personally

acquainted and said Eric Johnsson being by me first duly
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sworn, deposed and said as follows: ^'1 am the sub-

scribing witness Eric Johnsson whose signature is at-

tached to the instrument written on the reverse side of

this sheet of paper. My residence is now and was also

at the time of execution of said instrument Bluff City

District of Alaska. At the time of the execution of said

instrument, to wit, on the 24th day of September, 1900,

I personally knew and was acquainted with J. Carlson

the person described in and who executed the said in-

strument and on said 24th day of September, 1900, at

Bluff City, District of Alaska, I was personally present

and saw J. Carlson sign, execute and deliver said instru-

ment. I further state that said J. Carlson did then and

there prior to the delivery of said instrument, sign and

execute said instrument by writing and affixing his name

to both portions of the same and that thereafter, at said

J. Carlson's request, myself and one W. H. Trigg signed

the same as subscribing witnesses, and thereupon the said

J. Carlson delivered the same to the J. Venes named

therein.

ERIC JOHNSSON,

V. C. 0., N. P.

Subscribed and sworn to and acknowleged by said

Eric Johnsson before me this 7th day of March, 1904.

(Notarial Seal)
'

VIOLA C. ORTON,

Notary Public in and for the District of Alaska, Resid-

ing at Nome."
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The first objection to the document urged by appellants

is that it was irrelevant and immaterial. Counsel say

:

* ^ In view of the answers, which claim title to the whole

*^ premises through the locator Samuelson, and which dis-

*' claim knowledge of any conveyance to Carlson the said

*' exhibit was irrelevant and immaterial.'' (Appellants'

brief, p. 30.)

In reply to this we urge

:

First, that it was admissible under the denials to show

that plaintiff had prior to the commencement of the ac-

tion conveyed away one-half of his interest.

Second, it was competent ; even though the defendants

claim under Samuelson, they claim by mesne conveyances

from him and not by direct deed from Samuelson (Tr., p.

11). Plaintiff having introduced a deed from Samuelson

conveying to him an undivided one-third of the claim in

question, defendants certainly had the right to show that

plaintiff afterwards and before suit commenced con-

veyed away the whole or any part of the interest so ac-

quired.

Counsel for appellants next say, referrmg to this deed

:

**But it was also incompetent. It was void under the

'
' Statute of Frauds in that it was not under seal, did not

*
' express any consideration and did not contain operative

** words of conveyance.''
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A deed or conveyance in praesenti does not need to ex-

press the consideration. It is only an agreement for the

sale of real property that is within Section 1044 of the

Alaska Code of Civil Procedure. This is apparent from

the language of the code itself. Judicial interpretation

however is not wanting. The Supreme Court of New

York in Cruger vs. Criiger, 5 Barb., 225, construing sim-

ilar sections of the New York statute of frauds say (pp.

234-5) : -

*^The statute relative to fraudulent conveyances (2 R.

^^S., 134, 135) does indeed require that certain contracts

*^or agreements in order to be binding, must be in writ-

*4ng, and must express the con<sideration and must be

^* subscribed by the party or his agent; but this provision

'*of the statute has reference to executory contracts or

^'agreements such as rest in covenant or promise to do or

*' perform some act in future, and does not apply to con-

'' tracts executed by the act or deed itself. This is mani-

* * fest from another section of the same statute :

' No estate

'* 'or interest in lands (other than leases for a year), nor

'' *any trust or power over or concerning lands or in any

'' 'manner relating thereto shall be created, granted, as-

" 'signed, surrendered or declared, unless by act or opera-

" 'tion of law, or by deed or conveyance in writing, sub-

" 'scribed by the party cr.eating, granting, assigning, sur-

" 'rendering or declaring the same' etc. Here no men-

"tion is made of a consideration expressed. In an instru-

"ment, therefore, which of itself creates and passes the

"estate, title or interest by words of grant, assignment,
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** surrender or declaration of trust it is not necessary that

^^it should express the consideration on which it is found-

**ed/'

Appellants also contend that the ^'Bill of Transfer'*

contains no operative words of conveyance. The word

** transfer '* or the words ^^have transferred '* are opera-

tive words of conveyance.

9 Am. S Eng. Ency., pp. 137, 138, 139, notes and

cases cited, (2d ed.).

In the case of Sanders vs. Ransome, 37 Fla., 457, the

word ^ transfer*' was held to be an operative word of

grant.

The fact that the expression used is **have transfer-

red*' is immaterial. The operative word or words may be

in either present or past tense. Originally, however, it

was usual to express them in the past tense.

**In ancient deeds of feoffment, which were but me-

**morials or memoranda of the actual feoffment the oper-

'*ative words were put in the past tense dedi et concessi

'^(2 Black. Com. App., No. 1; 1 West's Symboleography,

**Sec. 236 et seq.), and the same words and tense were

'^ used in grants (2 Black. Com., 317; West, Symb., Sec.

'^291 et seq.) But the present tense was effective. See

*^Co. Litt., 9 a, where it is stated that do or dedi 4s the

**aptest word of feoffment.' Afterwards it became the

*' custom to use both past and present tenses, *have

** granted,' etc., and ^by these presents do grant,' etc. But
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*' either past or present tense alone is sufficient. Pierson

''vs. Armstrong, 1 Iowa, 292; 63 Am. Dec, 440; Walker's

''Introduction to Am. Lmv, 388.''

9 Am. & Eng. Ency. Law, p. 138, note. (2d ed.)

The want of a seal on the ^^bill of transfer, does not

affect its validity.''

Counsel admits that Section 1041, Alaska Code of Civil

Procedure, dispenses with the necessity for a seal; he

claims, however, that Section 73, Alaska Civil Code, nul-

lifies said Section 1041. The two sections, however, are in

no way inconsistent. Under these two sections deeds may

or may not have seals and are equally valid in either case.

The power of attorney on the margin was in writing

signed by plaintiff. It authorized J. Venes to sell plain-

tiffs' interest in the property. It is well settled that an

authorization to sell includes an authority to execute a

deed.

Hemstreet vs. Burdich, 90 111., 444, 449, and author-

ities cited.

All of plaintiffs' criticisms of the *^bill of transfer" are

extremely technical and we think without merit.
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V.

Counsel for appellants say that ''this Court should set

''aside the judgment and direct judgment to be entered
'

' on the evidence and record for a partition of the prem-

*'ises.''

How can this be done when the plaintiff's own evidence

shows that of the one-third interest which plaintiff orig-

inally acquired from Samuelson the locator he has con-

veyed one-half of it to one J. Venes, who was not made

a party to the suit! As the evidence now stands, Venes

is a necessary party without whom the case could not

proceed to judgment. In partition suits if it appears that

all the tenants in common are not made parties to the

suit it must be dismissed for want of jurisdiction.

Barney vs. Baltimore City, 6 Wall., 280.

Defendants also have the right to offer proof in sup-

port of the answer in case the Court should be of opinion

the motion to dismiss in the case at bar was erroneously

granted. They did not waive the right to offer evidence,

by moving to dismiss. Furthermore if a judgment of

partition is to be granted in this suit, it can not be done

until findings are made. These findings must be made

by the Court below.

Under no circumstances does law or equity require that

the defendants should not be heard on their defense, and

be allowed to i)rove if they can that they own the whole

title by mesne conveyances from Samuelson. Such would
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be the case if Venes has conveyed to defendants his one

sixth interest acquired from Carlson and the remaining

one-sixth by the power of attorney. This defendants will

prove if it ever becomes necessary.

It is respectfully submitted that the judgment should be

affirmed.

J. C. CAMPBELL,
W. H. METSON,
F. C. DEEW,
IRA D. ORTON,

Attorneys for Appellees.
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